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STATEMENT OF QUESTIONS PRESENTED 


Whether the United States is an indispensable party? 


Whether judicial review of this administrative proceeding is 
governed by the Administrative Procedure Act? ! 


Whether the Secretary of Interior properly applied the statutory 
standard of present and prospective marketability? | 


Whether the Secretary of Interior properly applied the burden 
of proof to the Department of the Interior - proponent? 


Whether an appeal taken only by alleged Intervenors who were 
not parties to the proceeding is proper ? 


Whether testimony by one of appellee's witnesses based upon 





a written report not made available to appellants is a proper 
basis for the decision of an administrative tribunal? | 


Whether the substantive and procedural errors encompassed 
by the preceding questions amount to a deprivation of baie tiec 
without due process of law ? 
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STATUTES INVOLVED . . 
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SUMMARY OF ARGUMENT . 





ARGUMENT: 


I, The Holding By The Court Below That The Mining 
Claims Involved Herein Were Invalid Is Error In That 
Such Finding Is Not Supported By Substantial Evidence 
Upon The Record e e ° e ° ° ° ° 


The Court Below Erred In Holding That Appellee 
Properly Applied The Statutory Standard Of Present 
And Prospective Marketability To The Mining 
Claims Involved Herein ee ee ee 


The Court Below Erred In Sustaining Appellee's 
Rulings On Procedural And Evidentiary Matters . 


(a) The Court below erred in affirming appellee's 
reliance on the testimony of the Department's 
principal wimess, when such testimony was based 
on a written report read from by the witness on the 
stand, and not made available for cross-examina- 
tion ei Hoy le, Le clave (Oi eh, “e Je 


(b) The Court below erred in failing to rule on appel- 
lants’ contention that the decision of appellee af- 
firming the reversal of the initial decision was 
brought about by an appeal taken by persons not 
proper parties to this proceeding si wrecea ve 


(c) The Court below erred in failing to rule on ap- 
pellants" contention that appellee has applied an 
improper burden of proof rule to the proponent of 
the charges - the Department of Interior et 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit ! 


No. 14,953 





EVERETT FOSTER, Et Al., 


Vv. 


FRED A. SEATON, 
Secretary of the Interior, 


APPEAL FROM A JUDGMENT OF THE UNITED STATES DISTRICT 
COURT FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANTS 


JURISDICTIONAL STATEMENT 


This is an appeal from a judgment entered by the United States 


District Court for the District of Columbia. Jurisdiction of the District 
Court was invoked pursuant to the provisions of Section 10 of the Ad- 
ministrative Procedure Act, 60 Stat. 248, 5 U.S.C.A. 1009. This Court 
has jurisdiction of the appeal by virtue of Section 1291 of the Judicial 


Code, 28 U.S.C.A. 1291. 
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STATEMENT OF THE CASE 


Under the mining laws of the United States, 30 U.S.C.A. 22, 35, 
appellants entered certain public lands in Clark County, Nevada, and 
made locations upon two gravel placer mining claims, known as Crocus 
No. 1 and Crocus No. 2, on October 29, 1951. These public lands were 


open to exploration, occupation and purchase since gravel was a mineral 


under the mining laws in effect at all times herein concerned. Appel- 
lants, in accordance with the statutory requirements of the State of 
Nevada, performed yearly assessment work on these claims and filed 
the required Certificates of Annual Labor with the Recorder of Clark 
County, Nevada. 


Under the mining laws, when the location of a mining claim is 
perfected, it has the effect of a grant by the United States of the right of 
present and exclusive possession. The owner is not required to secure 
a patent from the United States; but so long as he complies with the 
mining laws, his possessory interest in the property is complete and is 
as valid as though secured by patent. 


On July 10, 1953, the Department of Interior initiated adversary 
proceedings against these claims. Only one of the original charges made 
by the Department remains in issue, namely: 

That minerals have not been found within the limits 
of the claim in sufficient quantities or quality to 
constitute a valid discovery. 

Appellants denied the charges and a hearing was held December 6- 
10, 1954. On March 30, 1955, the Hearings Officer rendered his decision 
holding the claims in contest to be valid gravel placer mining claims. 
This decision rested on the grounds that: (1) the Department had not 
sustained the burden of proving its charges; (2) appellants would be 
justified in expending their time and money with a reasonable prospect of 
developing a paying gravel mine on these claims; (3) the principal Depart- 
ment witness, Shafer, should not have been permitted to testify from a 
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confidential report in his hands during his testimony, when opposing 
counsel were refused an opportunity to inspect such report for purposes 
of cross-examination; (4) appellants objections to one Mr. Fisher appear- 
ing either in a representative capacity or as an intervenor were well 


taken, and hence that no intervention was effected. | 


The Department of Interior, the party initiating these contests and 
the only party thereto other than appellants, did not appeal this initial 
decision nor participate thereafter in these administrative proceedings 
except in a judicial capacity. However, the aforementioned Mr. Fisher 
and several persons he represented, who never met the Interior Depart- 
ment requirements for intervention, appealed the Hearings Officer's 
decision to the Director, Bureau of Land Management. : 


On September 19, 1956, the Director, Bureau of Land Management, 
reversed the initial decision and held, in material part, that the claims 
were invalid because of appellants’ inability to show that the mineral 
discovered had a present market value. | 





Appellants appealed to the Secretary of Interior and on January 8, 
1958, the Secretary affirmed the decision of the Director, Bureau of 
Land Management, insofar as it held appellants’ claims invalid for lack 
of valid discovery. : 


On February 24, 1958, appellants filed in the United States District 
Court for the District of Columbia a complaint for judicial review of the 
Secretary's decision under the Administrative Procedure Act. The 
Complaint alleged that the Secretary had committed serious and reversible 
substantive and procedural errors of law and prayed that his decision be 
set aside. The Defendant answered and both parties filed motions for 


summary judgment. | 


The District Court held a hearing on these motions for summary 
judgment on November 25, 1958. On December 1, 1958, the Court below 
filed a memorandum opinion granting defendant's motion for summary 
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judgment. The Court held: (1) there was substantial evidence to sup- 
port the Secretary's decision; (2) the Secretary applied a proper measure 
of the proper standard of present and prospective marketability in deter- 
mining the validity of the claims; (3) appellants had adequate and com~- 
plete opportunity to cross-examine the prizcipal Department witness, 


Shafer. The Court failed to rule on the improper intervention, the 


allowance of an appeal by persons not proper parties to these proceed- 


ings, and the Secretary's adoption of an erroneous interpretation of the 
burden of proof rule. 


Judgment was entered by the District Court against appellants on 
December 5, 1958. This appeal followed. 


STATUTES INVOLVED 


Administrative Procedure Act, 60 Stat. 237, et seq., as amended, 
5 U.S.C.A. 1001, et seq. 


5 U.S.C.A. 1004(c). 


" | No officer, employee or agent engaged in 
the performance of investigative or prosecuting 
functions for any agency in any case shall, in that 
or a factually related case, participate or advise 
in the decision, recommended decision, or agency 
review pursuant to section 1007 of this title except 
as witness or counsel in public proceedings." 


5 U.S.C.A. 1006(c). 


"Except as statutes otherwise provide, the pro- 
ponent of a rule or order shall have the burden 

of proof. Any oral or documentary evidence may 
be received, but every agency shall as a matter of 
policy provide for the exclusion of irrelevant, im- 
material, or unduly repetitious evidence and no 
sanction shall be imposed or rule or order be 
issued except upon consideration of the whole rec- 
ord or such portions thereof as may be cited by 
any party and as supported by and in accordance 
with the reliable, probative, and substantial evi- 
dence." 





5 U.S.C.A. 1007(a). i 
". . . Whenever such officers make the initial | 


decision and in the absence of either an appeal to 
the agency or review upon motion of the agency 
within the time provided by rule, such decision | 


shall without further proceedings then become the 
decision of the agency." 


2 U.S.C.A. 1009. 


"Except so far as (1) statutes preclude judicial | 
review or (2) agency action is by law committed) 
to agency discretion: (a) Any person suffering | 
legal wrong . . . shall be entitled to judicial | 
review thereof. 


(b) The form of proceeding for judicial re- 
view shall be any special statutory review pro- | 
ceeding relevant to the subject matter in any court 
specified by statute or, in the absence or inade-' 
quacy thereof, any applicable form of legal action 

. in any court of competent jurisdiction. 


(c) Every agency action made reviewable by 
statute and every final agency action for which | 


there is no other adequate remedy in any court | 
shall be subject to judicial review." | 


United States Mineral Land Laws, R.S. 82319, 41 Stat. 437, as 
amended, 30 U.S.C.A. 22. | 


"Except as otherwise provided, all valuable | 
mineral deposits in lands belonging to the United 
States, both surveyed and unsurveyed, shall be | 
free and open to exploration and purchase, and 
the lands in which they are found to occupation 
and purchase, by citizens of the United States 


30 U.S.C.A. 35. (R.S. 2329, 2331, 26 Stat. 1097, as amended, 
3) U.S.C.A. 35). ! 


"Claims usually called 'placers', including all 
forms of deposit, excepting veins of quartz, or | 
other rock in place, shall be subject to entry any 
patent... .". 


i 
I 
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Small Tract Classification Act, 52 Stat. 609, as amended, 43 
U.S.C.A. 682({a). 


"The Secretary of the Interior, in his discretion, 
is authorized to sell or lease to any person or 
organization described in-:section 682 of this title 
a tract of not exceeding five acres of any vacant, 
unreserved public lands . . . which the Secretary 
may classify as chiefly valuable for residence, 
recreation, business, or community site purposes 


bal 
. * . 


STATEMENT OF POINTS 


The holding by the Court below that the mining claims involved 
herein were invalid is error in that such finding is not supported 
by substantial evidence upon the record. 


The Court below erred in holding that appellee properly applied 
the statutory standard of present and prospective marketability 
to the mining claims involved herein. 


The Court below erred in sustaining appellee's rulings on 
procedural and evidentiary matters. 


SUMMARY OF ARGUMENT 


Appellants contend that the United States is not an indispensable 
party to this action and that review by the District Court and this 
Court is within the purview of the Administrative Procedure Act. 
Since the District Court entertained this suit and reviewed the 
Secretary's decision pursuant to the "substantial evidence" rule of 
the Administrative Procedure Act, that Court must have agreed 
with appellants’ contention. Appellants now urge this Court to sus- 
tain this contention. 


Appellants further contend that the Secretary's decision was 
not supported by substantial evidence in that the sole evidence in 
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support thereof was that of the Government witness, Shafer. 
Shafer's testimony was not based on adequate examination or tests 
of the minerals on these claims. It was self-contradictory and 
contradicted by appellants’ witnesses and not supported by the 
testimony of the only other Government witness, Mudgett. In short, 
Shafer’ s testimony was by its very nature insubstantial. 


In that posture of the case, when evidence from the opposing 
parties is flatly contradictory, the trier of fact must base his 
judgment almost entirely upon credibility of the witnesses as 
reflected in their demeanor upon the stand. The Hearing Examiner 
had the only opportunity to evaluate such demeanor and he found 
for appellants thereby indicating that the Department's evidence 
was not substantial. Reversal of this finding by the Secretary and 
affirmance thereof by the District Court was erroneous in that it 
arbitrarily ignored the findings of the Hearing Examiner under 
circumstances wherein such findings were particularly meaningful. 


The statutory standard by which the validity of a mining claim is 
determined is that the minerals upon that claim must be valuable. 
A long line of judicial and administrative authority establishes that 
the value of such minerals depends upon the present and prospec - 
tive marketability thereof. The Secretary erred in that he limited 
the criteria of marketability to proof of present sales and the 
District Court affirmed this error. 


Appellants contend that the true test is based mi a reason- 
able assurance of developing a paying claim and not upon past or 
present sales of minerals. Appellants further contend that the 
record clearly demonstrates sufficient evidence to convince 


reasonable men of the reasonable expectation of profit in develop- 
ing the claims involved herein. Appellants would, therefore, be 
justified in expending their time and money with a reasonable 
prospect of developing a paying gravel mine on these | claims. This 
is the sole test. | 
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The Secretary imposed an illegal and unfair burden of proof upon 
appellants in that they were required to disprove the charges 
filed against them. The Secretary also erred in permitting the 
evidence of certain so-called intervenors to be given weight and 
credence in the determination of the validity of these claims. He 
erred further in allowing these intervenors to appeal in an im- 
proper fashion. All of these errors were affirmed sub silentio by 
the District Court. 


Appellants also contend that the Secretary erred in admitting 
and weighing the evidence which Government witness Shafer gave 
from his secret, undisclosed notes. Since this evidence concerned 
the crucial issue of the quality and quantity of the mineral upon 
the claims and since the witness’ notes were not made available 
to appellants, the error was prejudicial to their case. The Dis- 
trict Court erroneously ruled that appellants suffered "no actual 
harm" from this error and that the error was, therefore, not 
prejudicial. 


ARGUMENT 


I 


THE HOLDING BY THE COURT BELOW THAT THE 
MINING CLAIMS INVOLVED HEREIN WERE INVALID 

IS ERROR IN THAT SUCH FINDING IS NOT SUPPORTED 
BY SUBSTANTIAL EVIDENCE UPON THE RECORD. 


Appellants’ principal contention, underlying their entire argument 
on appeal, is that the administrative and judicial proceedings in this 
case have been controlled from the very beginning by the Administrative 
Procedure Act of 1946. 60 Stat. 237, 5 U.S.C.A. 1001 et seq. From the 
filing of charges against these claims, through the trial hearing, the 
review by the Director, Bureau of Land Management, the second review 


by the Secretary, the hearing on motions for summary judgment in the 
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District Court, to and including this appeal, all procedures and processes 
have been subject to the Administrative Procedure Act. It is the basis of 
our case that the administrative proceedings before the Department of 
the Interior failed to meet the requirements of this Act and that the Dis- 
trict Court improperly affirmed the Department's actions. , 


The opinion of the District Court apparently agrees with appel- 
lants on two points: (1) the United States was not an indispensable party 
to the District Court suit; (2) the Administrative Procedure Act did con- 
trol the proceedings. | 


The first point was passed upon sub silentio since the District 
Court did entertain the suit and ruled upon the motions advanced by the 
parties without specific reference to the doctrine of sovereign immunity. 
In any event, the matter is controlled by Ickes v. Virginia -Colorado 
Development Corporation, 63 App. D.C. 47, 69 F. 2d 123 (1934), where 
a decision of the Secretary of the Interior was reviewed and set aside 
under circumstances essentially similar to those of this case. See also, 
West Coast Exploration Co. v. McKay, 93 U.S. App. D.C. 307, 213 F. 2d 
582 (1954); Clackamas County, Ore. v. McKay, 94 U.S. App. D.C. 108, 
219 F. 2d 479 (1954). | 

Since the District Court applied the "substantial evidence" rule of 
review of the Administrative Procedure Act to these administrative 
proceedings (albeit in erroneous manner), it would seem that the District 
Court considered that Act applicable. In order to clarify the question of 
such applicability, appellants ask this Court to note that Section 10 of the 
Act is, by its own terms, inapplicable only (1) where statutes preclude 
judicial review or (2) where agency action is by law committed to agency 
discretion. 60 Stat. 243, 5 U.S.C.A. 1009. It is clear that no statute 
"precludes" judicial review of this decision. Airline Dispa tchers Ass'n. 
v. National Mediation Board, 89 U.S. App. D.C. 24, 27-28, 189 F. 2d 685, 
688-689 (1951), cert. denied, 342 U. S. 849 (1951). It is equally clear 
that although elements of discretion were involved in the Secretary's 


decision, such decision is, nevertheless, reviewable by this Court. 
| 
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"The mere fact that acts of the Secretary... 
required the exercise of discretion and judgment 
on his part, does not preclude judicial review of 
nis action=... 


"The Administrative Procedure Act (Section 10) 
forbids judicial review only where statutes 'pre- 
clude’ such review or where agency action is by 
law committed to agency discretion. No statute 
‘precludes' this review, and the Secretary would 
have us stretch the second prohibitory clause 
far beyond its meaning. He says that there can 
be no review where agency action ‘involves’ 
discretion or judgment. Obviously the statute 


does not mean that; almost every agency action 
"involves' an element of discretion or judgment. 


Whether the court should set aside an agency 
action founded upon the exercise of discretion 
and judgment is . . . a totally different ques- 
tion from whether the court may review the ac- 
tion for purposes of determining its validity." 
(Emphasis supplied). Homovich v. Chapman, 
89 U.S. App. D.C. 150, 153, 191 F. 2d 761, 764 
(1951). 


Appellants are here asking this Court to "review the action for purposes 
of determining its validity" - alleging invalidity based upon multiple 
errors of law. 


If the review requirements of the Act are applicable to the pro- 
ceedings after they have occurred, then surely the other requirements 


of the Act must apply to the proceedings while they are taking place. 
Logic demands that the hearing itself must have been conducted pursuant 
to the hearings sections of the Act. 60 Stat. 239, 240, 241, 242, 5 U.S.C.A. 
1004, 1005, 1006, 1007. In fact, the Department of the Interior has recog- 
nized the applicability of the Act to hearings on mining contests. No more 
than three years ago, the Secretary said: 


", . . the Department concludes that the hearing 
requirements of the Administrative Procedure 

Act are applicable to hearings on the validity of 
mining claims." United States v. O'Leary, 63 I.D. 
341, 345 (1956). See, also, United States v. Libby, 
McNeil and Libby, 107 F. Supp. 697 (D. Alaska 1952). 





11 


The Department's conclusion, quoted above, is made inevitable by the 
Supreme Court's holding that the Act expresses the minimum essential 


rights and procedures called for by Constitutional due process. Wong 
Yang Sung v. McGrath, 339 U. S. 33, 49-51 (1950); United States v. 


O'Leary, supra, at 344-345. | 
It is appellants’ position that the hearing on these claims was not 


conducted pursuant to the requirements of the Act with respect to inter- 

vention, burden of proof, finality of decision and appeal, and admissibility 
of evidence. These matters are discussed in this Brief, infra, point three 
of the Argument. | 


It is also appellants contention that the District Court did not 
properly apply the test of "substantial evidence upon the record" to the 
Secretary's decision herein. This standard of review was first ex- 
pressed by the Supreme Court in 1951 in the classic case of Universal 
Camera Corp. v. N.L.R.B., 340 U. S. 474 (1951), interpreting section 10 
of the Administrative Procedure Act. It is an expanded standard of 
review which contemplates that the reviewing court will exam ine the 
entire record and sustain the agency decision only if substantial evidence 
is found therein to support such decision. No longer is the negative 
standard that an agency decision must be sustained unless clearly wrong 
applicable. This is an affirmative test. The entire record must affirma- 
tively disclose the presence of the required "substantial evidence". 


| 
"|. . substantial evidence means more than evi- | 
dence which, considered by itself alone, would be | 
sufficiently persuasive to induce the trier of fact 
to give it the credence and weight essential to | 
support findings. It must have those characteristics 
to such an extent that in the setting made by the en- 
tire record the trier may reasonably find in accord- 
ance with it after giving due consideration to what- 
ever else is shown both in opposition or in accord. 
Judicial review has been extended by the Adminis- 
trative Procedure Act to embrace adequate ex- 
ploration of the record as a whole to enable the 
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reviewing court to arrive at its own ju ent in 
determining that.” (Emphasis supplied). 
Gooding v. Willard, 209 F. 2d 913, 916 (2d Cir. 
1954). 
This is the scope of review which must be applied to the record in this 
case. As the Supreme Court has recently said: 

“Exemptions from the . . . Administrative 

Procedure Act are not lightly to be presumed, 

. . . and unless made by clear language of 

supersedure the expanded mode of review 

granted by that Act cannot be modified." 

Brownell v. We Shung, 352 U. S. 180, 185 (1956); 

See also, Shaughnessy v. Pedreiro, 349 U. S. 48, 

51 (1955). 
There is no "clear language of supersedure" involved here and the 
“expanded mode of review granted" by the Administrative Procedure 


Act must be applied to the record herein. 


What is the state of the entire record here? What does the record 
reveal in the way of substantial evidence? Appellants presented seven 
witnesses who testified on the three elements which go to determine the 
value of a mineral claim, i.e., the quality, the quantity and the market- 
ability of the mineral (here gravel) upon the claim. One of these wit- 


nesses was an experienced professional mining engineer who had been 


employed by appellants to evaluate their claims. In carrying out this 
task, he examined the claims very carefully and took random samples 
of the gravel which he then subjected to a screen analysis - a standard 
test to determine size and grade (quality) of gravel. He testified that 
the gravel was of high quality, present in great quantity (a large amount 
had been exposed by the assessment work of appellants ), and readily 
marketable. (J.A. 107-108; Tr. 282-290, 340; Ex. L). This testimony 
was supported by that of the Superintendent of the Clark County, Nevada, 
Road Department (J.A. 101-102), and the County Engineer for Clark 
County {J.A. 109-111). 
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Four local contractors who used large amounts of gravel in their 
own construction operations in the Las Vegas area were then called to 
the stand. They testified that the gravel on appellants’ claims was 
suitable for local construction work and marketable for that purpose. 
(J.A. 113-114; 117-123). These four men, as well as the two County 
Road Department officials, had no interest whatever in the merits of 
appellants’ claims. Not one of them was impeached nor was their testi- 
mony seriously shaken on cross examination. Appellants then introduced 
by stipulation, (Tr. 222-223), the testimony of a highly respected mining 
engineer formerly employed by the Department of the Interior for many 
years. This expert testified to the excellent quality, great quantity and 
ready marketability of the gravel along Highway 91, east and west, north 
and south, with particular reference to Sec. 32, T.22 S., R.61 E., which 
adjoins appellants’ claims (Sec. 29, T.22 S., R.61 E.), on the south 
(Tr. 224, 232-248). ! 


Surely this uniform testimony, almost entirely from disinterested 
witnesses, is the stuff of which substantial evidence is made! 


On the other hand, the Department of Interior offered two wit- 
nesses, both mining engineers and employees of the Department. The 
principal witness (Shafer) testified on all aspects of the case i quality, 
quantity and marketability - although he had no experience in the com- 
mercial use of gravel. (J.A. 86-87). His testimony was completely at 
odds with that of appellants’ witnesses. With respect to the engineering 
aspects of the case (quality and quantity of gravel), it appears that 
Shafer made only a visual examination of these 80 acre claims. (J.A. 
70-73, 87). Visual examination of claims as extensive as these might 
have some competence and relevance with respect to the amount of 
gravel present, but it is simply not accurate enough to support competent 
and relevant testimony on the size and grade of the gravel. ‘Yet, on this 
flimsy base, Shafer testified that the gravel on these claims was "gener- 
ally minus two and a half inches" in size and averaged "70 to 80 per cent 
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sand and gravel and 20 to 30 per cent silt, fine sands and minor amounts 
of clay."" {J.A. 70-71). This is incompetent, irrelevant and absolutely 
unbelievable testimony. 


The second witness for the Department (Mudgett), also made only 
a visual examination of the mineral claims in issue here. (J.A. 105). 
He testified that the gravel on the claims was loose and could be mined 
by diesel shovel and truck and that it was similar to the gravel being 
used commercially in the Las Vegas area. (J.A. 105-106). This 
scarcely supports Shafer's testimony that the gravel was of poor quality 
and commercially worthless. In fact, with respect to the marketability 


of this gravel - a point on which both of the Secretary's witnesses 


possessed dubious qualifications - Shafer admitted on cross-examination 
that there was a present and continuing local market for the product 
from these claims (J.A. 100-101), thereby contradicting his prior testi- 
mony on direct examination. 


The sum total of the record made by the Department, then, is that 
its principal witness testified on quality without testing the mineral, on 
quantity based only on a visual examination, on marketability without 
experience or expert knowledge of the local market and, in addition, 
contradicted himself on the first and last points. The corroborating 
witness in fact failed to corroborate the principal witness on market- 
ability, was no better qualified on that point than his senior, and likewise 
based his entire testimony on a visual examination without scientific 
tests. 


Surely this uncertain, wavering testimony is not the stuff of which 
substantial evidence is made! It has been said that "wavering, uncertain 
testimony" cannot outweigh the "volume of disinterested testimony". 
Whiting Corp. v. N.L.R.B., 200 F. 2d 43, 45 (7th Cir. 1952). That is 
clearly the situation which obtains on the record in this case. 


Does this evidence possess the criteria of persuasiveness, credence 


and weight "to such an extent that in the setting made by the entire record 
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the trier may reasonably find in accordance with it after giving due con- 
sideration to whatever else is shown both in opposition and in accord"? 
(Emphasis supplied). Gooding v. Willard, 209 F. 2d 913, 916 (2d Cir. 
1954). This is the test which the Department's evidence must pass if 
the Secretary's decision and that of the Court below is to be affirmed 
by this Court. Clearly, the record made by the Department must fail 
this test. There is no substantial evidence where the "solid sense of 
the entire record does not support the finding."" Victor Products Corp. 
v. N.L.R.B., 93 U.S. App. D.C. 56, 60, 208 F. 2d 834, 839 (1953). The 
"solid sense" of this record unequivocally supports a ee for appel- 
lants rather than for the Secretary of Interior. 





The decision of the Secretary, affirmed by the Court below, can 
only be supported by uniformly crediting the Department's witnesses 
and uniformly discrediting appellants' witnesses. In view of the nature, 
character and quantum of the testimony favorable to the Department, as 
compared to the nature, character and quantum of appellants’ evidence, 





this policy of uniformity is bound to cause reasonable men to regard the 
administrative decision as suspect. See generally, Local No. 3. Vv. 

N.L.R.B., 210 F. 2d 325, 329-330 (8th Cir. 1954); Farmers Co-operative 
Company v. N.L.R.B., 208 F. 2d 296, 303 (8th Cir. 1953). : 


The evidence advanced by the Department can reasonably be 
described as slight and unpersuasive when considered in the setting of 
the whole record. Such evidence is not substantial. Cream-Wipt Food 
Products Co. v. Federal Security Admr., 187 F. 2d 789, 791 (34 Cis. 
1951). At best, the Department's evidence in the context of the record 
merely creates a suspicion that the Secretary's decision is correct. 
This is not sufficient to meet the test of substantiality. N. L.R.B. Vv. 
Fuchs Baking Co., 207 F. 2d 737, 739 (5th Cir. 1953); see also, Jewell 
v. United States, 208 F. 2d 770, 772 (6th Cir. 1953); N.L.R.B. v. Mil- 


waukee Electric Tool Corp., 237 F. 2d 75, 78 (7th Cir. 1956). 
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In other words, no matter what judicial language is used in apply- 
ing the substantiality test, the administrative decision in this case cannot 
be described as supported by substantial evidence upon the record. It is 
plainly the duty of this Court to reverse the decision of the Court below 
because the decision of the Secretary does not me et the substantiality 


test. 


There is still another reason why the decision below should be 
reversed. We have noted earlier that the Secretary's case rests almost 
entirely on the testimony of one man who flatly contradicts appellants’ 
witnesses on all material points. Where the evidence in a case is tech- 
nical in nature and depends on the expertise of the witnesses and where 
opposing witnesses are in flat disagreement, the trier of fact must rely 
to a very great degree on the credibility of the various witnesses. This 
is the case here. It is significant that the Hearings Officer (examiner) 
who saw and heard all these witnesses and observed their demeanor upon 
the stand, ruled in favor of appellants. The obvious conclusion is that he 
did not believe the Department's witnesses. Yet the Secretary ignored 
the Hearing Examiner's findings and overruled him. 


The point actually decided in the Universal Camera case, supra, 
was that the existence of a disagreement between the hearing examiner 


and his agency was a very important factor in determining substantiality 
of evidence. Largely because of that factor, the Universal Camera case 


was reversed. 


"Surely an examiner's report is as much a part of 
the record as the complaint or the testimony .. . 
It is therefore difficult to escape the conclusion 
that the plain language of the statutes directs a 
reviewing court to determine the substantiality of 
the evidence on the record including the examiner's 


report.” Universal Camera Corp. v. N.L.R.B., 
supra, at 493. 


tt 
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"We intend only to recognize that evidence sup- | 
porting a conclusion may be less substantial when 
an impartial, experienced examiner who has ob- | 
served the witnesses and lived with the case has | 
drawn conclusions different from the Board's than. 
when he has reached the same conclusion, The — 
findings of the examiner are to be considered ! 
with the consistency and inherent probabilit; 
of testimony. The significance of his report, of — 
course, depends largely on the importance of 
credibility in the particular case. To give it this 
Significance does not seem to us materially more 
difficult than to heed the other factors which in i 
sum determine whether evidence is ‘substantial’. 
(Emphasis supplied). Id. at 496-497. | 


| 
The Supreme Court has repeated the importance of this disagreement 
since that time. F.C.C. v. Allentown Broadcasting Corp., 349 U. S. 358, 
364-365 (1955). Some courts seem to go further and in such a situation 
have determined in which direction the evidence “preponderates", 
Minneapolis - Honeywell Regulator Co. v. F.T.C., 191 F. 2d 786, 790 


(7th Cir. 1951), holding that where the findings of an examiner are sup- 


ported by a "preponderance of the evidence" the agency's action in 
rejecting them is arbitrary. See, also, U. S. Steel Co. v. N.L.R.B., 

196 F. 2d 459, 463-464, 467 (7th Cir. 1952); Deepfreeze Appliance 
Division v. N.L.R.B., 211 F. 2d 458, 460-461 (7th Cir. 1954), referring 
particularly to credibility of witnesses. Although some courts would 
probably not go as far as the Seventh Circuit, it does appear that all 
courts attribute great significance to a disagreement between the exam- 
iner and the agency as to findings of basic facts and the inferences to be 
drawn therefrom. N.L.R.B. v. James Thompson and Co., Inc., 208 F. 2d 
743, 746 (2d Cir. 1953); N.L.R.B. v. Supreme Bed and Furn. Mfg. Co., 
196 F. 2d 997, 997-998 (5th Cir. 1952); In re United Corporation, 249 

F. 2d 168, 181 (3d Cir. 1957). Appellants urge this Court to reject the 
arbitrary findings of the agency (Secretary of Interior) in this case since 
the demeanor of the witnesses was particularly meaningful and thus the 
findings of the examiner acquired particular significance within the 
meaning of Universal Camera Corp. v. N.L.R.B., supra, at 496-497 : 
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At the opening of this argument, we demonstrated that the Admin- 
istrative Procedure Act controlled every step of these proceedings. We. 
have since shown that the rule of review under that Act requires reversal 
of the Secretary's action as affirmed by the decision of the District 
Court. We repeat now, as forcefully as we can, that there is no reason 
in law or justice to exempt the Department of Interior from this scope 
of review. When that Department brings charges against a private 
citizen and adjudicates his property rights under a statute, it is function- 
ing exactly as any other regulatory agency of the Federal Government 
and must be subjected to the same rules. 


Appellants respectfully submit that the decision of the Secretary 
of Interior herein was not supported by substantial evidence upon the 
record and, therefore, the District Court's order granting the Secre- 
tary's motion for summary judgment must be vacated and appellants’ 
motion for summary judgment granted. 


OU 


THE COURT BELOW ERRED IN HOLDING THAT APPELLEE 
PROPERLY APPLIED THE STATUTORY STANDARD OF 
PRESENT AND PROSPECTIVE MARKETABILITY TO THE 
MINING CLAIMS INVOLVED HEREIN. 


In his decision of January 8, 1958, the Secretary of Interior holds 
that valid discovery of a mineral claim depends upon a showing that the 
"deposit can be extracted, removed and marketed at a profit". He adds 
that this test includes making a favorable showing as to the accessibility 
of the deposit, good faith in developing the claim, proximity to market 
and the existence of a present demand for the sand and gravel. (J.A. 54). 
The Secretary concedes that gravel similar in quality to that on these 
claims is used commercially in the Las Vegas area (J.A. 57), and that 


although the present market seems to be adequately supplied, sand and 
gravel men are constantly on the lookout for substantial new deposits. 
(J.A. 57). He states that no sales had been made at the time of the 





| 
| 
| 
| 
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hearing, but that a witness had testified that he had an oral contract to 
buy gravel from these claims. He also admits that appellants submit- 
ted a lease arrangement to effectuate the sale of their gravel. (J.A. 58). 
The Secretary describes this as only slight evidence that appellants? 
gravel is saleable. (J.A. 58). The Secretary further concedes that 
there is some evidence that appellants could successfully compete in 
the present market, but that the "strongest evidence” favorable to ap- 
pellants is that they will be able to compete in the future, market. The 
principal witness for the Department had admitted that there was a 
present and continuing market for like gravel in the Las Vegas area. 
(J.A. 100-101). However, the Secretary states, a prospective market - 
in the sense of a market to be developed in the future - is not sufficient 
to validate a mineral claim. (J.A. 59). This is the Secretary’ Ss own 
appraisal of the evidence spread upon the record by appellants on the 
issue of marketability. | 


Taking the Secretary's appraisal of the evidence of record and 
his conclusion that a prospective market is not a valid criterion for 
determining the value of a mineral claim, let us examine the statutory 
and case law on the subject. Appellants agree that a valid location of a 
mining claim can be made only if a valuable mineral deposit has been 
discovered within the limits of the claim. R.S. 82319, 41 Stat. 437, as 
amended, 30 U.S.C.A. 22; R.S. 882329, 2331, 26 Stat. 1097, as amended, 
30 U.S.C.A. 35. The validity of such discovery is then dependent upon 
the value of the deposit, and this value must be such as would warrant 
a prudent man in the further expenditure of his time and money in an 
effort to develop a paying mine. Castle v. Womble, 19 L. D, 455 (1894); 
Chrisman v. Miller, 197 U. Ss. 313 (1905); United States v. George W 


Black, 64 I.D. 93 (1957). 


This test has been recognized and approved by the Supreme 
Court: 
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"  . . the Secretary proceeded upon the theory 
that to support a mining location the discovery 
should be such as would justify a person of © 
ordinary prudence in the further expenditure of 
his time and means in an effort to develop a pay- 
ing mine. That is not a novel or mistaken test, 
but is one which the Land Department long has 
applied and this court has approved 

(Emphasis supplied). Cameron v. United States, 
252 U. S. 450, 459 (1920); see also, Chrisman v. 
Miller, supra. 


This test is consonant with the definition of valuable gravel lands 
set out in Layman v. Ellis, 52 L.D. 714 (1929). 


"Lands containing deposits of gravel which can be 
extracted, removed and marketed at a profit are 
mineral lands subject to location and entry under 
the placer laws." Layman v. Ellis, supra, at 721. 


A few years ago, the Area Administrator for the Las Vegas area 


proposed certain criteria by which to determine whether a gravel 


discovery had been made within the "prudent man" concept and the re- 
quirements of marketability, as established in Castle v. Womble, supra, 
and Layman v. Ellis, supra. The Area Administrator's criteria were: 
(1) past or present production of gravel, (2) the gravel must meet cer- 
tain use specifications, (3) the claims must contain sufficient gravel to 
support an economical operation and (4) the topography surrounding the 
discovery point will permit a feasible gravel operation. See, Associate 
Solicitor's Opinion, M-36295, August 1, 1955, pp. 1-2. 


These criteria were submitted to the Solicitor of the Department 
for a ruling. The Associate Solicitor rejected the use of these criteria 
singly, or in combination, because they did not meet the requirements 
of Castle v. Womble, supra, and Layman v. Ellis, supra. He noted that 
they could properly be considered in gravel cases but not to the ex- 
clusion of the other factors called for by the cited cases. Associate 
Solicitor’s Opinion, M-36295, supra, at 5. He also pointed out that past 
production might have exhausted the claim and that "past production 





aie fs ee hs nh, wae = — 


a er grr 


21 


would not be indicative of present or prospective marketability." (Em- 
phasis supplied). Id. at3. Furthermore, the Department has recently 
held that a deposit of sandstone which does not have a present or pro- 
spective market value is not a valuable deposit within the meaning of the 
mining laws and that a valuable deposit is one which would warrant a 
man of ordinary prudence in the further expenditure of his time and 
money with a reasonable prospect of success. United States v. George 


W. Black, 641.D. 93, 95-96 (1957). 


Purely as a matter of law, it seems very clear that the test of the 
value of a mineral in order to validate the discovery of a mining claim 
has been established since 1894, Castle v. Womble, supra. It seems 
equally clear that this test has always been whether the mineral found 
is of such a nature as to “justify a person of ordinary prudence in the 
further expenditure of his time and means in an effort to develop a pay- 
ing mine." Cameron v. United States, supra, at 459. The plain lan- 
guage of this test, as well as the interpretation placed upon it by the 
Department and the Courts in later years, clearly envisages that a pru- 
dent man may act upon prospective marketability. | 

The Secretary, however, has held that a prospective market - in 
the sense of one to be developed in the future - is not sufficient to vali- 
date a discovery. (J.A. 59). He has maintained that some evidence 
that appellants can compete in the present market and strong evidence 
that they will be able to compete in the future market is unsatisfactory. 
This obviously limits the prudent man to the development of mining 
claims only when profit therefrom is certain. The Secretary holds that 
evidence of ability to compete in an existing market and strong evidence 
of ability to compete in a future market would not warrant a prudent 
man to expend his time and money in an effort to develop a paying mine. 
According to the Secretary, the grudent miner would only enter a field 
where no competition exists. The Secretary's interpretation of the 
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prudent man concept excludes consideration of the probability of success 
and relies on certainty of profit. Seemingly, this concept can be proven 
only by evidence of past or present sales at a profit. 


Standards have not always been so rigid in the mining industry. It 
has been held that the deposits of mineral need not be sufficiently ex- 
tensive to pay operating expenses in order to maintain a valid placer 
claim. And that, the fact that no clear profit arises from the sale of an 
article produced is not proof that it has no commercial value. See, 
statements quoted with approval in United States v. M. W. Mouat et al., 
Interior Department, A-26181, January 11, 1954, pp. 4-5. 

"'If it were the ordinary nature of valuable mining 
claims to appear, upon the instant of discovery, to 
be of sufficient value to pay to work them, why 
make the requirements of these expenditures in 
development before patent? The whole spirit of 
the statute, and the construction given them by the 
learned tribunals that have considered them, is 

not that the prospector must find a paying mine be- 
fore he can locate his claim. If it were, mining 
prospecting in these regions would suffer an instant 
and well-nigh total paralysis.’ "" United States v. 
M. W. Mouat, supra, at 5. 

The correct test does not contemplate actual sales, or even the 
certainty of future sales, as proof of value. It speaks rather in terms 
of reasonable assurance of future sales of the product of the claim. It 
expects that a prudent man will exercise his sound judgment in estimat- 
ing likelihood of profit and makes this the measure of value. The law 
does not coerce the prudent man into abandoning his claim because he 


can see no immediate profit. 


In the instant case, the entire 80 acres claimed are covered with 
gravel exposed to a very substantial degree by appellants’ work on the 
claims. Sixteen diagonal trenches have been made at the juncture of 
the two claims and radiating into both claims. These trenches are 
approximately 300 feet long, 3 to 5 feet wide and 2 feet deep. There is 
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also a large pit at the meeting point of the two claims and located on 

both of them, from which prior to the hearing, several hundred tons of 
gravel had been stockpiled. (J.A. 107; 60-61). In addition, the pre- 
scribed annual assessment work has been regularly performed since 

the location of the claims (October 1951), and the required certificates 

of annual labor have been properly filed. (Tr. Exs. E-K and Affidavit 
attached to P & A in Dist. Ct.). Appellants have done a great deal of 
work in good faith and have exposed a very substantial amount of gravel - 
gravel which is admittedly of similar quality to that used commercially 
in the Las Vegas area. (J.A. 57). i 


The record in this case discloses that appellants worked very 


hard to find the highest quality gravel deposits in the Las Vegas area. 
They had heard contractors commenting on the shortage of gravel. As 
residents of the area, they knew that considerable road construction 
was in the proposed stage. (J.A. 114-115). They knew also, as every- 
one does, that Las Vegas was, and is, in a boom economy which showed 
every sign of continuing and increasing. It was evident to all who would 
inquire that there was a present demand for gravel in the Las Vegas 
area and a very exciting prospective market. The exercise of ordinary 
prudence certainly justified the expenditure of time and money with 
such a reasonable prospect of success in sight. They had every reason 
to believe that they could develop a profitable gravel mine on these 
claims. There is no further requirement of law that they diligently dig 
up the gravel and sell it immediately. The whole record clearly shows 
that there was a market for this gravel in 1951 at the time of discovery. 
There was a market at the time adverse proceedings were filed June 10, 
1958, and at the time of the hearing in December 1954. There is a 
market now, although that fact can have no bearing on this case. 


The determination that a market exists, or does not exist, for a 
particular product is a business determination - an exercise of business 
judgment. If similar products are being sold in the area, then a market 
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exists for such goods in that area. A business man will decide to open 
a furniture store in a particular locality not on the basis that he has 
sold furniture there, but on the basis that like furniture is being sold 
there and his sound judgment tells him that he can compete with the 
other sellers. Before entering upon his venture, he makes inquiries of 
those in the business, he ascertains the population of the area, he in- 
vestigates the growth of the locality and its prospects of future growth - 
these are the elements which enter into his prudent judgment. Then he 
takes a calculated risk. This is precisely what appellants did in this 
case. (J.A. 55). This is the prudent man concept of Castle v. Womble, 


Supra, inaction. The fact the market is competitive does not neces- 


sarily eliminate it from the prudent man's consideration. Profits are 
made in competitive markets every day. Certainty of riches is not an 
element of the "prudent man" test. 


The Court below clearly erred in holding that the Secretary's 
decision properly applied the statutory standard of present and prospec- 
tive marketability to the mining claims involved herein. Therefore, the 
order of the District Court granting the Secretary's motion for summary 
judgment must be vacated and appellants' motion for summary judgment 
granted. 


HI 


THE COURT BELOW ERRED IN SUSTAINING APPELLEE'S 
RULINGS ON PROCEDURAL AND EVIDENTIARY MATTERS. 


(a) The Court below erred in affirming appellee's 
reliance on the testimony of the Department's 
principal witness, when such testimony was 
based on a written report read from by the 
witness on the stand, and not made available 
for cross-exam ination. 


As noted in the initial portion of appellants’ argument herein, the 
only evidence in this case on which appellee can rely is that of appellee's 
principal witness, Shafer. Appellants contend that the testimony of this 
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crucial witness, Shafer, not only lacks in probative value, but should 
have been excluded from this record. 


Throughout the lengthy direct examination of Shafer concerning 
his inspection of these claims to determine the quality of the minerals 
thereon, he read from his "field report" or used such report for the 
purpose of refreshing his memory. Both the witness and counsel for 
the Department admitted that the record represented the witness’ 
written summation of his field work in examining these claims. 

(J.A. 87-89). When the opportunity to cross-examine this witness 
arose, counsel for appellants made proper demand to inspect and use 
the said report for purposes of cross-examination. (J.A. 87-88). 


| 


Counsel for appellee instructed the witness not to allow counsel 
for appellants to inspect and use the report for cross-examination of 
the witness. Appellee's counsel gave as his reason for such instruction 
that the report was confidential. At the hearing, the Hearings Officer 
stated that the rules of evidence require that opposing counsel be per- 
mitted to inspect such a report. Although the Hearings Officer did not 
require the witness to allow inspection by opposing counsel, he did rule 
in his decision that if the Government relies upon confidential classi- 
fication of a report, the witness should not be allowed to testify from 
the report. (J.A. 13). : 


Since the Department chose to keep this written report confidential, 
the entire testimony of Shafer on the quality and quantity of the mineral 
deposit should have been stricken from the record and not considered 
by appellee in deciding this case. However, in patent disregard of this 
elementary rule of evidence, appellee placed great weight on Shafer's 
testimony as to quality and quantity of the deposit in reaching his deci- 
sion. Both appellee and the Court below, in refusing to hold such testi- 
mony inadmissible, relied on the proposition that the technical rules of 


evidence do not apply to administrative adjudications. While the Court 


| 
i 
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below did not cite any authority for its ruling, appellee, in his decision, 
stated that: 

"It must be remembered that the technical ex- 

clusionary rules of evidence are not binding in 

administrative proceedings. Opp Cotton Mills 

v. Administrator, 312 U. S. 126; Willapoint 

Oysters v. Ewing, 174 F. 2d 676, 690, cert. 

denied, 388 U. S. 860." (J.A. 65). 
It must be assumed that it was these or similar cases which the District 
Court had in mind in affirming appellee's ruling that technical rules of 


evidence do not apply to these proceedings. 


Appellants admit the accuracy of the above quoted statement, but 
assert that this rule has absolutely no bearing on the question of inspec- 


tion and use by opposing counsel of documents used by witnesses in 
testifying. The cases cited by the Secretary, i.e., Opp Cotton Mills and 
Willapoint, supra, deal solely with the question whether or not hearsay 
evidence is admissible in administrative proceedings. These cases are 
not authority for the Secretary's action in refusing to strike testimony 
based upon a report, used by a witness in testifying, which was not made 
available to opposing counsel. 


The Administrative Procedure Act, 60 Stat. 241, 5 U.S.C.A. 1006(c), 
gives every party the right "to conduct such cross-examination as may 
be required for a full and true disclosure of the facts". No decision 
has ever held that the right of cross-examination afforded parties by the 
above-mentioned provision is not as complete and absolute as that 
afforded litigants in the Federal and State courts. Traditionally, in our 
system of jurisprudence, the right of cross-examination has necessarily 
entailed the corollary right to inspect and use for purposes of cross- 
examination a document which an opposing witness reads from or uses 
to refresh his memory during the course of his direct examination. 
Although the denial of this basic right is completely foreign to established 
practice, the Federal courts have had occasion to restate the obvious: 
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"The law is now well settled that where a witness © 
while he is on the stand uses any paper or memo- | 
randa to refresh his memory in giving his testi- 
mony, the opposing side, upon proper demand, has: 
a right to see and examine that paper or memo- | 
randa and to use the same in cross-examination 


of the witness.” (Emphasis supplied). Montgomer: 
v. United States, 203 F. 2d 887, 894 (5th Cir. 1553)" 
** k * 


"Only when a witness uses a paper to refresh his | 
memory when on the stand, may production and 
inspection of a writing be demanded." Echert v. 
United States, 188 F. 2d 336, 343 (8th Cir. 1951); 
United States, 20 F. 2d 490, 


see also, Lennon v. 
493-494 (8th Cir. 1927). SOS 
It is clear from the aforementioned authorities that the Court 
below erred in sustaining appellee's refusal to strike testimony of the 
principal Departmental witness which was, in the main, based on a 
report not made available to opposing counsel. 





| 
(b) The Court below erred in failing to rule on 
appellants’ contention that the decision of 
appellee affirming the reversal of the initial 
decision was brought about by an appeal 
taken by persons not proper parties to this 3 


proceeding. | 

Of all the procedural errors of law committed by appellee, and 
the Department generally, at various stages of this case, probably the 
most serious and prejudicial to appellants was the failure to exclude 
certain so-called "intervenors" from the proceedings throughout the 
course of this administrative action. The Hearing Examiner ruled in 
favor of appellants. The Department, apparently satisfied with the 
ruling of the Hearing Examiner, did not appeal his decision and has 
taken no active part in this matter throughout the remaining course of 
the administrative proceedings. However, both the Director of the 
Bureau of Land Management and the Secretary of Interior erroneously 
allowed the so-called "intervenors" to appeal the Hearing Examiner's 
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decision - and upon such appeal, reversed said decision to the prejudice 
of appellants. Had the "intervenors" been properly excluded from the 
proceedings, the Hearing Examiner's decision would have been the final 
decision of the Department and appellants would not have been deprived 
of their valuable property interests in these claims. 


On the first day of the hearing, one Leon Fisher appeared and 
requested to intervene in the proceedings on behalf of the Southern 
Nevada Home-Siters Association and two individuals allegedly members 
of said Association. (J.A. 67-68). Mr. Fisher was not a lawyer nor was 
he admitted to practice before the Bureau of Land Management or the 
Department of Interior. (J.A. 67-68). Mr. Fisher's ". . . application 
for intervention was not made in accordance with the Rules of Practice 
(43 CFR 221.93) and evidence was not submitted at the hearing to show 
that Mr. Fisher was authorized to represent the small tract claimants 
before the Bureau .. ." (J.A. 22). Appellants objected on the record 
to a layman appearing in a representative capacity as an attorney for 


individuals who were not parties to this proceeding. (J.A. 67-68). The 
Hearing Examiner allowed Mr. Fisher to examine and cross-examine 
witnesses and to be a witness himself. In his final decision, the Hearing 
Examiner notes that counsel for appellants ". . . objected to the ap- 
pearance of Mr. Fisher, either in a representative capacity or as an 


intervenor." (J.A. 8). The Hearing Examiner's ruling on said objection 


is as follows: 


“Counsel's objections to Mr. Fisher's appearing 
at the hearing was well taken. . . . However, 


the intervenors he represented could have taken 
part in the hearing under Title 43 CFR, Section 
221.1, and it is my opinion that instead of Mr. 
Fisher asking questions through an intervenor 

it made for a better hearing to have Mr. Fisher 
ask his own questions. It is true that Mr. Fisher 
represented an Association, but not the type of 
association described in 43 CFR 1.4(d), and as 


such a representative is not considered an inter- 
venor. With the above in mind, Mr. Fisher's 
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statements and cross-examination will be afforded 
the same weight as an intervenor." (Emphasis — 
supplied). (J.A. 8). | 


This is the Hearing Examiner's final ruling on the matter, i. e., Fisher 
is to be treated as if he were an intervenor although he really is not an 
intervenor. This reverses the Hearing Examiner's earlier comment 
that Fisher would "become an intervenor". (J.A. 67). | 


| 

It is thus abundantly clear from the above quoted language that the 
Hearing Examiner actually ruled that Mr. Fisher was not an intervenor 
and he did not permit the association to intervene. Although the indi- 
viduals that Mr. Fisher represented could have taken part in the hearing 
had they made proper and timely application to do so, they never made 
such an application for intervention and were thus never admitted to 
these proceedings as intervenors by the Hearing Examiner. The record 
is thus clear that the Hearing Officer ruled that no effective intervention 


was made in these proceedings. : 


Following the Hearing Examiner's decision on March 30, 1955, 
numerous small tract lease applicants for the land involved herein sub- 
mitted individual petitions under oath for intervention in the proceedings. 


Said petitions for intervention were not only untimely, but the record 
reflects that neither the Hearings Officer, the Director of the Bureau 
of Land Management, nor the Secretary has ever ruled on said petitions. 


Despite the Hearing Examiner's disallowance of any intervention, 
the Director of the Bureau of Land Management and appellee allowed the 
above-mentioned Fisher and those whom he represented, to prosecute 
the appeal which eventually resulted in the reversal of the initial deci- 
sion favorable to appellants. 


In apparent recognition of the invalidity and legality of the ap- 
peal by persons not parties to the proceeding, appellee took the position 
below that even in the absence of any formal appeal, the Director of the 
Bureau of Land Management and the Secretary of Interior under their 
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general supervisory power were authorized to review the decision of 


the Hearings Officer. Before discussing the correctness of this con- 
tention, it should be noted that nothing in the record indicates that the 
Director or Secretary did review the decision on their own motion under 


' their general supervisory power. Therefore, even if it was proper for 
them to do so, they obviously did not take such action. 


Appellants agree that, historically, the Secretary and Director 
could review lower departmental decisions by appeal or supervision. 
But their right to use these powers interchangeably existed prior to the 
enactment of the Administrative Procedure Act, with its requirement of 
separation of prosecution and adjudication functions. However, the 
Supreme Court even then held that "The mode in which the supervision 
shall be exercised in the absence of Statutory direction may be pre- 
scribed by such rules and regulations as the Secretary may adopt." 
Orchard v. Alexander, 157 U. S. 372, 382 (1895). In keeping with this 
directive and the provisions of the Administrative Procedure Act, the 
Secretary has prescribed regulations which provide that review of lower 
departmental decisions by the Director and the Secretary shall be by 


appeal only. 


The provisions of these rules pertinent to the question of who may 
appeal and how an appeal may be taken are as follows: 


"Any party to a case who is adversely affected by 
a decision of an officer of the Bureau of Land 
Management other than the Director or persons 
signing for the Director, shall have a right of 
appeal to the Director." 43 CFR 8 221.1. 


“Any party, including the government, adversely 
affected by the decision of the Field Commis- 
Sioner may appeal to the Director as provided 

in Subpart A of this part . . . .".43 CFR 8 221.77. 
(Emphasis supplied). 


The rules also provide that, with certain exceptions not applicable to 
this discussion, the proceedings in government contests, as here, shall 
be governed by the rules quoted above. 43 CFR 8 221.68. 
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The above-mentioned rules contemplate the division of fonctions 


of prosecution and adjudication within federal agencies as ae by 
the Administrative Procedure Act. 


"No officer, employee, or agent, engaged in the 
performance of investigative or prosecuting | 
functions for any agency in any case shall, in that | | 
or a factually related case, participate or advise i 
in the decision, recommended decision, or agency | 
review pursuant to Section 1007 of this Title ex- | 
cept as witness or counsel in public proceedings.” 
5 U.S.C.A. 8 1004(c). 


| 
In the instant matter this contest was initiated by a representative 

of the Interior Department, Bureau of Land Management, acting ina 
prosecuting capacity. The initial decision was rendered by an officer 
of the Bureau of Land Management other than the Director. It is obvious 
that a perusal of the rules of practice cited above will demonstrate that 
the Director is not a party to these proceedings but serves as a higher 
adjudicatory authority to whom an appeal from the initial decision may 
be taken. There is no provision that the Director, not a party, may 
appeal a case to himself. In Wong Yang Sung v. McGrath, supra, the 
Supreme Court insisted upon the separation of functions and noted its 
approval of the recommended manner of affecting such a division of 
labor. : 

"*fT]t would be divided into an administrative sec- 

tion and a judicial section’ and the administrative | 

section ‘would formulate rules, initiate action, 

investigate complaints . . .' and the judicial sec- 

tion ‘would sit as an impartial independent body | 

to make decisions affecting the public interest | 


and private rights upon the basis of the records | 
and findings presented to it by the administrative | ! 


section'." yong Yang Sune v. McGrath, 339 U. S.: 
33, 42 (1950). | 


Relating this rule to the instant proceeding, we find attorneys for 
the Department of Interior initiating a contest on behalf of the govern- 
ment as a prosecuting section of the Department; and the Director, 
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Bureau of Land Management, acting as a judicial section whose powers 
to decide can only be invoked through the presentation to him of an 
appeal by the administrative or prosecuting section. Herein, no appeal 
was taken by the prosecuting section of the Department and the appeal 
taken by other parties is demonstrated to have been improper. The 
Rules of Practice of the Department, in effect at the time herein con- 
cerned, specifically provided that a decision of a manager (or as herein 
a Hearing Officer) will be final unless appealed to the Director, Bureau 
of Land Management, by a party. As shown, no one, properly a party 
herein, appealed the Hearings Officer's decision and hence it should 
have become final. 

"When any party fails to move for a new trial or 

to appeal from the decision of the manager within 

the time specified, such decision shall, as to such 

party, be final and will not be disturbed except in 

case of fraud or gross irregularity.” 43 CFR 

8 221.51, March 1950. 
Furthermore, the right of review by an agency is specifically controlled 
and restricted by the Administrative Procedure Act, which provides in 
pertinent part: 


“Whenever such officers [ Hearings Officers] 

make the initial decision [as herein] and in the 
absence of either an appeal to the agency or re- 
view upon motion of the agency within time pro- 


view upon motion of the agency within time pro: 

vided by rule, such decision shall without further 

Beene then become the decision of the 

geency. Emphasis supplied). 5 U.S.C.A. 
1007(a). 


It is obvious from the record that the appeal by the so-called 
“intervenors” was improperly taken and that neither the officers who 
brought the action on behalf of the government or the Director, Bureau 
of Land Management, made any motion to review within the time pro- 
vided by rule as required by 5 U.S.C.A, 1007,supra. In fact, the Depart- 
ment's Rules, supra, do not reveal any method of review of the initial 
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decision except upon motion of those officers who prosecute the case on 


behalf of the Department. Appellee admits that said officers took no 
appeal. Hence appellants submit that the examiner's initial decision 
herein should have become final. : 
Since there was no appeal in this case by the only proper party, 
the Departmental prosecuting authorities, appellee erred in reviewing 
and overruling the Hearings Officer's decision in favor of appellants 


and the Court below erred in failing to rule on this contention and in not 

setting aside the Secretary's decision therefor. ! 

(c) The Court below erred in failing to rule on | 
appellants’ contention that appellee has applied | 
an improper burden of proof rule to the pro- 
ponent of the charges - the Department of 
Interior. 


The appellee stated: 


", . . nothing in the record indicates that the 
[ appellants] were prejudiced in any way by any | 
rulings which may have been made either by ! 
the hearing officer or by the Director. Under 
the charges brought against the claims, the 

[ appellants] had the burden of showing that 

they had made a valid discovery within the 
limits of the claims. Although the Government | 
initiated the charges and had the initial burden , 
of sustaining at least the first charge - that | 
there had been no discovery - if it were to 
prevail in the contests, once the Government had 
produced evidence to show that no discovery had 
been made, it was up to the [ appellants] to over- 
come that evidence. This they failed to do.” | 
(J.A. 64). | 


It is difficult to determine from the confused and contradictory 
statement quoted above, just what the Secretary's position is with 
respect to burden of proof. First, he seems to say that appellants had 
the burden of proving discovery and then that the Department had the 
"initial burden" of proving its charge "that there had been no discovery”. 


| 
i 
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Finally, the Secretary appears to hold that the Department has met its 
burden of proof with respect to discovery by merely producing evidence 
that no discovery has been made. According to the Secretary, burden 
of proof then shifts to appellants. This all adds up to the fact that the 
Secretary's decision is based upon the concept that appellants had the 
burden of refuting the Department's charges by a preponderance of the 
evidence. 


Appellants respectfully submit that this is a gross error of law 
in that the Department had the burden of proving each and every one of 
its charges by a preponderance of the evidence. As a matter of law, 
the Department could not meet this burden by merely establishing a 
prima facie case with respect to each charge. 


The burden of proof rule which controlled these mineral claim 
contests is a very brief one. It merely states: 
"Upon the day set for the hearing . . . the testi- 
mony of the witnesses for either party may be 
submitted, and both parties, if present, may 


examine and cross-examine the witnesses, under 
the rules, the Government to assume the burden 


of proving the charges, unless ctherwise ordered." 

fecchacis saxiet 43 CFR 222.10. 
The emphasized portion of the rule quoted above carries no limitations 
or conditions and, consequently, burden of proof should be given its 
usual and ordinary meaning. This is, of course, the risk of non- 
persuasion (or the burden of ultimate persuasion), of the trier of fact, 
not merely the burden of going forward with the evidence. In our 
system of law, the risk of non-persuasion attaches to the proponent of 
the affirmative of a proposition and it is overcome (on the civil side of 
the law) when the proponent adduces a preponderance of the evidence 
with respect to the proposition he has advanced. IX Wigmore, Evidence 
(3d ed. 1940) 88 2485-2488, 2498, 2498a. This is the burden of proof 
rule which applied to this administrative trial hearing. 
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In that event, it was incumbent upon the Department in these con- 
tests to prove the charges filed against these appellants by a preponder- 
ance of the evidence. The appellee and, before him, the Director of the 
Bureau of Land Management, has taken the altogether untenable position 
that the Department had "the burden of proving the charges with sufficient 
evidence to make a prima facie case, and thereupon it is incumbent upon 
the contestees to refute the charges by a preponderance of the evidence." 
(J.A. 24; 64). This is not "burden of proof" at all. It is merely the 
burden of going forward with the evidence. The Director's use of the 
words "prima facie case" and similar language by the Secretary indicate 
their conviction that the Department is merely required to establish some 
evidence of the truth of the charges. This is an entirely unwarranted 
interpretation of the Department's rule. 43 CFR 222.10. Such inter- 
pretation places the burden of proof on appellants rather than on the 
Government as the Department's own rule plainly requires and the 
general usages of administrative law demand. More particularly, this 
Court is asked to note that the Department's rule imposes nb burden on 
appellants "to refute the charges by a preponderance of the evidence." 
(J.A. 24; 64). ! 


These rulings as to burden of proof mean that the Department 
actually had no burden of proof at all in these contests which it initiated, 


but merely a burden of initially coming forward with the evidence. As in 
any proceeding at law, this was merely the first burden of the Depart- 
ment and, when it met that burden, it was incumbent upon appellants, in 
turn, to come forward with evidence. This appellants did by presenting 
substantial, credible evidence contradictory to the Department's evi- 
dence, thus wiping out the Department's prima facie case. The burden 
of going forward with evidence then reverted to the Department. In 
addition, the Department retained the burden which fell upon it at the 
beginning of the proceedings and remained with it throughout -- the risk 
of non-persuasion of the trier of fact with respect to each charge in the 
case. IX, Wigmore, supra, at 88 2487, 2494. : 


i 
i 
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The Administrative Procedure Act, applicable to these proceed- 
ings, states in pertinent part: 

"Section 7(c) Evidence. Except as statutes other- 

wise provide, the proponent of a rule or order shall 

have the burden of proof. Any oral or documentary 
evidence may be received, but every agency shall 

as a matter of policy provide for the exclusion of 
irrelevant, immaterial, or unduly repetitious evi- 


dence and no sanction shall be imposed or rule or 
order be issued except upon consideration of the 


whoie record or such portions thereof as may be 
cited by any party and as supported by and in ac- 


cordance with reliable, probative, and substantial 

evidence ... .” (Emphasis supplied). 

5 U.S.C.A. 88 1001, 1006. 
The language of this rule makes it absolutely clear that Congress was 
using the term "burden of proof" in its usual common-law meaning. 
That burden, as we have said before, is that the proponent must ulti- 
mately persuade the trier of fact by a preponderance of the evidence. 
No court has ever held any administrative agency to a lesser burden of 
proof. 


The extent of the Department's misconception as to the burden of 
proof in these administrative proceedings is perhaps best shown by the 
following quotation from the Secretary's Decision (J.A. 64): 

” | . the conclusion is inescapable that while the 
Government may not have proved conclusively by 
its own witnesses that the deposits on these claims 
could not be disposed of at a profit, the contestees' 
own witnesses gave testimony on direct examina- 
tion and cross-examination which materially 
strengthens the Government's position." (Emphasis 
added). 

There is here a double error of law. The first is the implication 
that the Department need not conclusively prove its own case. The 
second is the Secretary's misconception that prospective market is not 
a proper test of the value of a mineral deposit. The first error is an 
offshoot of the peculiar burden of proof rule espoused by the Secretary. 
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The second is apparently based on the fact that appellants’ witnesses 

did not testify as to present sales of gravel from these claims. Coupling 
this with his prior bar against "prospective market" as a test of value, 
the Secretary jumps to the conclusion that the testimony of these many 
witnesses -- all to the effect that this gravel is of commercial grade 
and saleable in the Las Vegas area - strengthens the Department's 
position. This is a preposterous misinterpretation of the law and the 
evidence. See generally, Part II of this Argument, supra. | 


If appellants’ property is taken under the lighter and erroneous 
burden of proof adopted by appellee, such property will have been taken 
without due process of law. The ruling of appellee as to burden of proof 
is clearly in error and should have been so found by the Court below. 
The original ruling of the Hearings Officer that the Department had 
failed to sustain its burden of proof is correct and should be sustained 
by this Court. Therefore, the order of the District Court granting the 
Secretary's motion for summary judgment must be vacated and appel- 
lants' motion for summary judgment granted. | 

CONCLUSION 


Appellants respectfully submit that the sum of these errors of 
substantive and procedural law has deprived them of their property 
interests without due process of law. Therefore, this Court must 
vacate the order of the Court below granting appellee's motion for sum- 
mary judgment and grant appellants' motion for summary judgment. 


Respectfully submitted, 


RALPH E. BECKER | 


LEO A. HUARD : 
F. MURRAY CALLAHAN 


Brookhart, Becker & Dorsey 
1700 K Street, N. W. 
Washington 6, D.C. | 


Attorneys for Appellants 
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1 
JOINT APPENDIX 


[Filed February 11, 1958] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Everett Foster, DeEsta Foster, 
J. R. Osborne and William Claney, 


Plaintiffs 
v. C.A. 344-58 


Fred A. Seaton, Secretary of 
the Department of Interior, 


Defendant 


(For Judicial review of agency 
action under the Administrative 
Procedure Act) 


1. Plaintiffs herein are citizens of the United States and parties 
to Contests Nos. 2474 and 2475 before the Department of the Interior. 
Defendant is the Secretary of the Interior. This Court has jurisdiction 
of this action pursuant to the provisions of section 10 of the Adminis- 
trative Procedure Act, 60 Stat. 243, 5 U.S.C. A. 1009, | 

2. Under the mining laws of the United States all valuable 
mineral deposits in the public lands of the United States are open to 
exploration and purchase and the lands in which they are found are 


open to occupation and purchase except as they may have been with- 
drawn or reserved for other purposes and except as other provision 
may have been made for their disposition. 30 U.S.C.A. 22. A valid 
mining claim is dependent upon the discovery of a valuable mizeral 
deposit within the limits of the claim. 30U.S.C.A. 23, 35. _ 

3. Pursuant to the above cited mining laws, plaintiffs entered 
onto certain public lands of the United States in Clark County, Nevada, 
and made locations upon two gravel placer mining claims on October 
29, 1951. These claims are known as Crocus No. 1 and Crocus No. 2. 


These public lands were open to exploration, occupation and purchase 
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since gravel was a2 mineral under the mining laws of the United States 
in effect at all times herein concerned. 

4. Plaintiffs, in accordance with the statutory requirements of 
the State of Nevada, performed yearly assessment work on these claims 
and filed the required Certificates of Annual Labor with the Recorder 
of Clark County, Nevada. 

5. Under the mining laws of the United States, when the location 
of a mining claim is perfected it has the effect of a grant by the United 
States of the right of present and exclusive possession. The owner is 
not required to purchase the claim or secure a patent from the United 
States; but so long as he complies with the provisions of the mining 
laws, his possessory interest in the property is complete and is as good 
as though secured by patent. 

6. On July 10, 1953, the Department of the Interior notified 
plaintiffs that a representative of the Department had filed adverse 
charges against the gravel placer mining claims herein, Crocus No. 1 
and Crocus No. 2, Originally there were two charges; however, after 
the full course of agency action concerning these contests had run, only 
one charge remains in issue. That charge is: 

That minerals have not been found within the limits 
of the claim in sufficient quantities or quality to 
constitute a valid discovery. 

7. Plaintiffs denied the charges and the matter went to a hearing 
on December 6, 1954. On March 30, 1955, the Hearing Officer ren- 
dered his decision holding: (1) That of the five charges brought against 
the claim only the first charge was material. This is the charge, 
quoted above, which remained in issue throughout the proceedings and 
upon which the Secretary's decision is solely based; (2) That the 


principal government witness, Shafer, should not have been permitted 
to testify from his confidential report; (3) That all charges brought by 
the United States against the claim have not been sustained; (4) That 
plaintiffs would be justified in expending their time and money with a 
reasonable prospect of developing a paying gravel mine on the con- 


tested claims; (5) That the claims in contest were valid gravel placer 
mining claims. 
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8. The United States, the party which initiated these contests 
and the only party to these contests other than the Plaintiffs, i did not 
appeal this decision as they were entitled to do; however, certain 
private persons, the activities of whose representative in the contest 
proceedings were afforded the same weight as those of an intervenor, 
appealed the Hearing Officer's decision to the Director, Bureau of 
Land Management. The United States did not participate in this appeal 
or the later appeal to the Secretary of Interior. : 

9. On September 19, 1956, the Director, Bureau of Land 
Management, reversed the decision of the Hearing Officer and held, 
in material part, that the contested gravel placer mining claims were 
invalid because of plaintiffs’ alleged inability to show that the mineral 
discovered had a present market value. | 


10. Plaintiffs appealed the decision of the Director, Bureau of 
Land Management, to the Secretary of the Interior. On January 8, 1958,, 
the Secretary of the Interior affirmed the decision of the Director, 
Bureau of Land Management, insofar as it held plaintiffs’ gravel placer 


mining claims invalid for lack of a valid discovery. | 

11. Plaintiffs assert that the Secretary of the Interior: (1) erred 
in law in construing "valuable mineral deposits” (30 U.S.C. A. 22) to 
mean that a present market for such mineral deposits must exist; 

(2) erred in law in holding that the plaintiffs herein had the burden of 
proving a valid discovery upon these claims. 5 U.S.C. A. 81006 (c). 

12. Plaintiffs assert that the Secretary of the Interior did not 
observe the procedure required by law (5 U.S.C. A. 1009 (e)(4) ) in that 
he gave no weight whatever to the findings of fact made by the Hearing 
Officer and refused to allow counsel for plaintiffs to examine a confi- 
dential report from which the principal government witness testified. 

13. Plaintiffs assert that the decision of the Secretary of the 
Interior was unsupported by substantial evidence upon the record as 
required by law. 5 U.S.C.A. 1009 (e)(5). ! 

14. Plaintiffs assert that the effect of the decision of the Secre- 
tary of the Interior is to invalidate the plaintiffs’ possessory interests 
in the property herein involved, Crocus No.1 and Crocus No. 2. 


i 
| 


| 





WHEREFORE, Plaintiffs. pray: 

{1} That the Court hold unlawful and set aside the decision of 
the Secretary of the Interior, No. A-27421, dated January 8, 1958, on 
the ground that it is arbitrary, capricious and not in accordance with 
law. 

(2) That the Court issue such necessary and appropriate pro- 
cess to preserve plaintiffs’ possessory interests in the property herein 
involved, Crocus No. 1 and Crocus No. 2, pending conclusion of judi- 
cial review. 

Respectfully submitted, 
BROOKHART, BECKER & DORSEY 
By /s/ Ralph E. Becker 

/s/ Leo A. Huard 

/s/ F. Murray Callahan 
Attorneys for Plaintiffs 


[Filed December 5, 1958] 
JUDGMENT 

This case having come on for hearing on plaintiffs’ motion for 
summary judgment and defendant's motion for judgment on the 
pleadings or for summary judgment and it appearing that there is no 
genuine issue as to any material fact and that the defendant is entitled 
to judgment as a matter of law, 

WHEREFORE, IT IS ORDERED, as follows: 

1. Plaintiffs’ motion for summary judgment is overruled. 

2. Defendant's motion for summary judgment is granted. 

3. Judgment is hereby entered against the plaintiffs and in 
favor of the defendant and the complaint is dismissed. 

Dated this 5th day of December, 1958. 


/s/ Edward A. Tamm 
Judge 
Utittdd States District Court 


[Certificate of Service] 





[Filed December 1, 1958] 
MEMORANDUM OPINION 

The defendant's motion for summary judgment is granted. 

A careful review of the pleadings and the exhibits in this case 
convinces the Court that there is no material question of fact at issue. 
The Court concludes that the defendant and his subordinates acted with- 
in the limits of their authority, made decisions upon the basis of sub- 
stantial evidence which supported those decisions, applied a proper 
measure of the proper standard of present and prospective market- 
ability in determining the validity of the mineral claims involved. The 
factual situation disclosed by the case is one in which other minds might 
make a different finding, but :the Court is without authority to substitute 
its findings for those of the defendant if there is substantial evidence 
to support the defendant's findings, and there is such evidence. The 
defendant and his subordinates exercised a discretion in matters with- 
in their jurisdiction and control. | 

Insofar as the plaintiffs' challenge the admission of evidence 
before the administrative units of the Interior Department, the Court 
points out that the technical rules of evidence do not apply to such 
proceedings. The Court further feels that in this case no actual harm 
was done to the plaintiffs’ position because of their inability to examine 
the report from which a government witness testified. The plaintiffs 
had adequate and complete opportunity to cross-examine this witness 
upon the subject of his testimony. 

The Court concludes, consequently, that the plaintiffs have not 
established their grounds for summary judgment and that the defendant 
is entitled to summary judgment upon the pleadings. ! 


/s/ Edward A. Tamm 
Judge | 


Dated: 12/1/58 





[Filed December 31, 1958] 
NOTICE OF APPEAL 
Notice is hereby given this 3lst day of December, 1958, that 
Everett Foster, Et Al., Plaintiffs, hereby appeal to the United States 
Court of Appeals for the District of Columbia from the judgment of 
this Court entered on the 5th day of December, 1958 in favor of defen- 
dant against said plaintiffs. 


/s/ F. Murray Callahan 
Attorney for Plaintiffs 


BROOKHART, BECKER & 
DORSEY 

1700 K Street, N. W. 

Washington 6, D. C. 


[Filed November 20, 1958] 


UNITED STATES 
DEPARTMENT OF THE INTERIOR 
BUREAU OF LAND MANAGEMENT, 
Interior Building 
Portland 8, Oregon 
March 30, 1955 
United States, Contest 2474 
Contestant Involving Crocus No.1 
es Placer Mining Claim 
: NE 1/4 of the NE 1/4 
Everett Foster and Section 29, Township 
DeEsta Foster, 22 South, Range 61 
Contestees East, M.D. M. 


United States, Contest No. 2475 
Contestant Involving Crocus No. 2 
ne Placer Mining Claim 
. SE 1/4 of the NE 1/4 
Everett Foster, J. R. Osborne, Section 29, Township 
and William Claney, 22 South, Range 61 
Contestees East, M.D. M. 


Mining Claim Held Valid 
By decision of June 10; 1953 the United States ordered adverse 
charges against both of the above identified mining claims, which 
charges on October 4, 1954 were amended to read as follows: 
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| 
1. Minerals have not been found within the limits of the 
claims in sufficient quantities or quality to constitute a valid 


discovery. 
2. That the land is more valuable for residential; and/or 
business site purposes than for mining. | 
3. That there has been no actual production and gale of 
a valuable mineral from this claim and it has not been shown 
that a marketable product exists within the limits of the claim. 
4. That the land was not located in good faith for mining 
purposes but to control land valuable for homesites and/or non- 


mining purposes. ! 

5. That there has been insufficient work done upon the 

claim to conform with the statutory requirements. | 

In due time service was had on the contestees of both the original 
and amended charges in which they filed their answers denying the 
charges and requested a hearing. 

A hearing was held on December 6 through December 10, 1954 
before the Hearings Officer, Robert T. Felton of the Bureau of Land 
Management at Las Vegas, Nevada, at which time and place duly 
appeared Mr. Otto Aho, Attorney from the Department of the Interior, 
Solicitor's Office, Salt Lake City, Utah, for the contestants and Attor- 
neys Ralph E. Becker and Joseph Zorn of Washington, D.C. appeared for 
the contestees. Mr. Leon Fisher appeared as Intervenor. | 

It was stipulated and agreed by the parties of interest that the 
above contests would be consolidated and be tried as one at this hearing 
and evidence affecting one claim would be considered evidence affecting 
the other claim. : 

Mr. Leon Fisher appeared as intervenor representing generally 
the Southern Nevada Home-Siters Association and more specifically as 
Attorney in Fact for Mr. Earl M. Turner and Mr. Leon L Shiffman, 
both whom are small tract applicants, concerning the area covered by 





this contest. 
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Counsel for the contestee objected to the appearance of Mr. 
Fisher, either in a represented capacity or as an intervenor. Their 
objections to him as a representative was that he was not an attorney 
at law nor had he been admitted to practice before the Department of 
the Interior and further that the Home-Siters Association had no claim 
of any kind that would give them a position as an intervenor. 

Mr. Fisher stated he was not an attorney and had never been ad- 
mitted to practice before the Department of the Interior and that he was 
not certain what an Attorney in Fact was. 

Words and phrase Volume 4 page 792 states: An attorney in Fact 


is one who is given authority by his principal to do a particular act not 


of a legal character and cannot act in court for his principal. 

Counsel's objections to Mr. Fisher's appearing at the hearing 
was well taken. However the intervenors he represented could have 
taken part in the hearing under Title 43 (CFR, Section 221. 1, and it is 
my opinion that instead of Mr. Fisher asking questims through an in- 
tervenor it made for a better hearing to have Mr. Fisher ask his own 
questions. It is true that Mr. Fisher represented an Association but 
not the type of association described in 43 CFR 1.4(d), and as such a 
representative is not considered an intervenor. With the above in mind, 
Mr. Fisher's statements and cross examination will be afforded the 
Same weight as an intervenor. 

The attorneys for the contestees made a motion to strike from 
the amended charges as follows: 

"Amended charge, Item No. 2, That the land is more 

valuable for residential and/or business site purposes than 

for mining; Item No.3. That there has been n0 actual pro- 

duction and sale of valuable minerals from this claim and it 

has not been shown a marketable product exists within the 

limits of the claim; and that portion of Item No. 4 that the 

land was not located in good faith for mining purposes but 

to control the land valuable for homesites and/or other 

non-mining purposes." 
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It is my opinion that the motion to strike was well taken. The 
issue in this contest is to determine the validity of the mining claims. 

If under the United States mining laws it is determined that claims are 
valid, then the other charges are immaterial because the lands are not 
subject to any other type of entry. If the claims are invalid,| it is again 
immaterial as the lands are already under classification for small tract 
purposes. The question of intent or bad faith of the locator of a mining 
claim is of no importance in a contest to determine the validity or non- 
validity of a mining claim if he, the mining locator, has made such a 
discovery of valuable minerals that will qualify his claim under the test 
of discovery as recognized by the courts and the Department of the 
Interior. | 

The United States offered the testimony of two witnesses, Mr ‘ 
William L. Shafer and Phillip E. Mudgett, both Mining Engineers and 
employees of the Bureau of Land Management. The contestees offered 
the testimony of Armistead F. Carper and Archie D. Ryan, Mining 
Engineers; Press Lamb, Superintendent Clark County Road Department; 
George C. Monahan, Clark County Engineer; Everett Foster, contestee; 
Lawrence Ullon, Mary Claney; John Murphy, General Contractors; 
C.D. Stewart, Wells Construction Co. ; Elvin Hitchcock, Stewart and 
Hitchcock Construction Co. ; Verne Mendenhall, Ideal Paving Company. 

The issue to be determined at this hearing is "Can the sand and 
gravel from the Crocus #1 and 2 mining claims be extracted, removed 
and marketed at a profit.?" : 

In reviewing the testimony of the government's witness, they 
went into great detail as to the quality of the gravel. They explained 
that these claims contained chert and a calcareous coating on the gravel 
which was very deleterious to concrete aggregates but yet they further 
testified that all the gravel being used commercially in the Las Vegas 
area was Similar in character, One of the government witnesses was 
asked on direct examination the following question: (T. P. 210 L. 24) 

Q. Now to return to the question I was attempting to ask 
earlier, is five percent excessive for use in making concrete 


aggregate? I mean, would they use sand and gravel materials 
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containing five percent chert in the making of concrete 


aggregates? , 
A. I will have to say that in Las Vegas area, Yes. 


Q. (T.P.211,L.12) Does this calcareous coating have 
to be removed from sand and gravel, gravel particles, first? 

A. Not from the gravels that are in commercial use in 
the Las Vegas area. 

Also from the transcript it appears that the only test made by the 
engineers concerning these claims were of a visual examination so it 
was a guess as to the percentage of silts, fine sands, and minor amounts 
of clay. 

On direct examination, one of the government witnesses was asked 
the following questions: 

Q. {T.P.59 L.25) In your opinion,are the mining claims 
in question supported by a valid discovery of minerals in such 
quality and in such quantity as would justify a prudent man in 
investing his money and time with the reasonable hope of de- 
veloping a going business ? 

A. (T.P.60 L.13) The reason is because of the quality of 
the material. There's several elements of gravel, there's ex- 
cessive amount of fines, there's a small amount of chert, the 
gravel fraction of the material is coated with a calcareous 
coating, the market in the Las Vegas area, in my opinion, is 
adequately supplied at the present time with sand and gravel 
products, the distance of hauling the material to the market 
would be an additional consideration, the cost of development 
of the claim, of the erection and construction and operation of 
processing facilities, washing plants, adequate supply of water. 
For these reasons I did not think a prudent man would be justi- 
fied in investing his time and money with the reasonable hope 
of developing a mine. 

Condensing the above statement, the government witness testified 
in fact that the Crocus No.1 and 2 sand and gravel mining claims were 
not valid because: 
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Poor quality of gravel 
Market adequately taken care of 
3. Cost of hauling prohibitive | 
4, Cost of extraction prohibitive ! 
One item that he left out which is important and will be listed as 
number 5 for discussion is: | 
5. The depth of the gravel 
The government has the burden of proving the above statements 
and I have listed below the above items and condensed the testihony of 


both ie as to those items: 


| 
| 


Poor Quality of Gravel ! 
This item is not important in this hearing as the quality ot gravel 


in the entire Las Vegas area is similar to that on the claims in- 


volved, see Mudget's testimony. 
2. Market Adequately Taken Care of 
The testimony of the government witness as to market conditions 
was arrived at from observation, the figures of one gravel pro- 
ducer, and the figures from the Bureau of Mines which ¥ be- 
lieved were erroneous. | 

- The testimony of the contestee's witnesses who were some 
of the larger producers of sand and gravel in the area was that 
there is a market in Las Vegas for this gravel. Further that the 
market had increased by 500 percent in the last five years and in 
1953 it had increased 10 percent and that the market would con- 
tinue to increase in the future. It was also brought out that mar- 
ket was extending in the directions of the claims. : 

Cost of Hauling Prohibitive 

It was stipulated by the parties that the distance from the wining 
claims to the Flamingo Hotel was 7 1/4 miles, and 11 3/4 miles 
to the intersection of Fifth Street and Fremont in Las Vegas. 
(T.P. 496 L.5). | 
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The government witness testified that this distance was too 
great to haul sand and gravel from but the contestee's witnesses 
who were in the sand and gravel business stated that it wasn't 
excessive mileage to haul. That some of those witnesses had 
hauled gravel from greater distances and one producer was 
actually hauling 10 miles. 
4. Cost of Extraction Prohibitive 
The government witness testified that cost of installation of a 
processing plant and digging a well would be prohibitive. How- 
ever, as far as actual monetary figures were concerned for cost 
of a processing plant, he didn't know but had a general knowledge 
of cost of extraction. (T. P. 104 L.16 to T. P. 107) 

The contestee's testimony was that it would cost $50, 000 
to install a processing plant and dig a well on these claims. They 
further testified that they believed it would be feasible to do this 
with the expectation of making a profit. The testimony also re- 
vealed that the gravel on these claims could be sold on a royalty 
basis for 15¢ a cubic yard. (T.P. 504 L.19) 
9. The Depth of the Gravel 
The testimony appears that the gravel is at least six feet deep 
on these claims with possibility of further depth. 

The contestant's witness testified that there was great 
quantities of gravel in the Las. Vegas area. 
The contestee's witness admitted that there was lots of sand and 
gravel in the area but not of this depth and that it was not actually 
commercial gravel. They further testified there was an actual 
shortage of good gravel in the valley. (T. P.381 - T. P. 446 L. 13- 
T. P. 470 L.9) It also appears that the sand and gravel operators 
are in search of good gravel deposits (T. P. 448 L. 2, 4). 
The Department has held many times that the burden of proving 

the charges is on the contestants. This they have failed to do. 
Reference was made to charge five, T. P.59 L. 3) of the amended 
charges wherein the government witness testified that the government 
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could not sustain this charge and the contestee's attorney asked the 
government attorney if he wished to withdraw the charge and his reply 
was that he couldn't withdraw the charge. It would appear that if a 
charge cannot be proven, it should not have been incorporated as part 
of the charges in the first instance and should have been withdrawn at 
the commencement of the hearing. 3 

One of the government's witnesses, was testifying from a type- 
written report (T. P. 75 L. 14) that he had made from his field notes and 
opposing counsel requested to see the report but was informed they were 
of a confidential nature and he could not see them. It is my opinion that 
when a witness is testifying from any reports or notes they are subject 
to inspection by .opposing counsel and that if a report is confidential a 
witness should not be allowed to testify from such reports. | 

There was a great deal of testimony in regards to the highest 
and best use of the lands, which according to the contestant and the in- 
tervenors were for small tracts or home site purposes. There is no 
doubt from the evidence and visual observation of the ground that the 
highest use of the land involved in this proceeding would be for home 
site purposes. However, the testimony as to the comparative value of 
the lands for small tract and for mining purposes is not controlling of 
the issue, but is to be considered along with other testimony in deter- 
mining the good faith of the claimant and the bona fides of his entry. 
The question of the relative values of the land have been decided by the 
department. In Cataract Gold Mining Company et al 43 ID 248 the De- 
partment stated as follows: | 

“That if the lands contain a valuable deposit of mineral 

they were disposable under the mining laws notwithstanding 

the fact that they possess a possible greater value for agri- 

culture or other purposes. The question of whether the land 

here involved is chiefly valuable as a recreational or mill 


site is not considered a crucial test of its locatability under 
Section 2337, Revised Statutes. " | 
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From a close examination of the contestee'’s witness, it would 
appear it was their opinion that mining claims in this proceeding were 
that the sand and gravel were of excellent quality and good depth and 
that they were well worth owning. They further testified that the claims 
could be mined with the expectation of a profit. 

In the case of Castle vs. Womble, 19 L. D. 455 the Department 
established the rule of discovery which has since been invariably follow- 
ed in its decisions on this question. The rule reads as follows: 

‘Where minerals have been found and the evidence is of 

such a character that a person of ordinary prudence would be 

justified in the further expenditure of his labor and means, 

with a reasonable prospect of success, in developing a valuable 

mine, the requirements of the statute has been met." 

Further in Layman et al v. Ellis 52 L. D. 714 the Department held 
as follows: 


Gravel is such substance as possesses economic value 


for use in trade, manufacture, the sciences, and in the 

mechanical or oranamental acts, and is classified as a 

mineral product in trade or commerce. 

Lands containing deposits of gravel which can be ex- 
tracted, removed and marketed at a profit are mineral lands 
subject to location and entry under the placer mining laws. 
Layman vs. Ellis was further sustained in an opinion rendered 

by the Solicitor’s Office 54 L. D. 294 dated September 21, 1933. 

The issue then to be determined at this hearing is, Can the sand 
and gravel from the Crocus #1 and #2 mining claims be extracted, re- 
moved, and marketed at a profit? 

I am of the opinion from all the evidence and testimony received 
at the hearing that the contestees would be justified in expending their 
time and money with a reasonable prospect of developing a paying mine. 
I therefore find that the charges made by the government have not been 
sustained and the above identified claims are valid mining claims. 
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Fifteen days will be allowed from the receipt of this decision to 
move for a new trial upon the ground of newly discovered evidence, and 
that if no motion for a new trial is made, 30 days will be allowed from 
the receipt of this notice within which to appeal to the Director. 


/s/ Robert T. Felton 
Hearings Officer 


[Filed November 5, 1958] | 
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Pursuant to the Rules of Practice, 43 CFR Part 222,— contests 
2474 and 2475 were initiated against the Crocus #1 placer claim in the 
NE 1/4 NE 1/4 sec. 29, and the Crocus #2 placer claim in the SE 1/4 
NE 1/4, sec. 29, T.22S., R.61 E., M.D.M., Nevada, respectively, 


1/Rules of Practice amended and incorporated into Part 221, effective 
May 1, 1956. | 
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on July 10,1953, based upon charges asserted against each claim by 
the Bureau of Land Management that (1) the land within the claim is non- 
mineral in character, and (2) that minerals have not been found within 
the limits of the claim in sufficient quantities to constitute a valid dis- 
covery. The described lands and other lands were classified by Small 
Tract Classification Order No. 93 of October 2, 1953, as suitable to 
disposition under the Small Tract Act of June 1, 1938 (52 Stat. 509; 43 
U.S.C., sec. 682a) as amended, and the charges against each claim 
were amended on October 4, 1954, to specify (1) that minerals have not: . 
been found within the limits of the claim in sufficient quantities or quality 
to constitute a valid discovery, (2) that the land is more valuable for 
residential and/or business site purposes than for mining, (3) that there 
has been no actual production and sale of a svaluable mineral from the 
claim, and it has not been shown that a marketable product exists with- 
in the limits of the claim, (4) that the land was not located in good faith 
for mining purposes, but to control land valuable for homesite and/or 
other non-mining purposes, and (5) that there has been insufficient 
work done upon the claims to conform with the statutory requirements. 
The contestees filed a general denial of the charges and requested a 
hearing. 

A consolidated hearing on the issues in the amended notices of 
contests was held before the Hearings Office of the Bureau of Land 
Management at Las Vegas, Nevada, December 6 through 10, 1954. The 
contestant was represented by Otto Aho, Attorney, Office of the Solicitor 
of the Department of the Interior, Salt Lake City, Utah, and the con- 
testees were represented by Ralph E. Becker and J oseph Zorn, Lawyers, 
Washington, D.C. Leon Fisher appeared as representative for the 
Southern Nevada Home-Siters Association and for Messrs. Earl M. 
Turner and Leo L. Schiffman, applicants for small tract lease of portions 
of the lands involved in the contests. The attorneys for the contestees 
objected to the appearance of Mr. Fisher, stating he was not a lawyer 
and had not been admitted to practice before the Department of the In- 
terior, and that the Southern Nevada Home-Siters Association had no 
valid claim which would entitle them to intervene in the proceedings; 
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however, the Hearings Officer permitted Mr. Fisher to participate in 
the proceedings as an intervenor. Witnesses for the contestant included 
William L. Shafer and Phillip E. Mudgett, mining engineers of the 
Bureau of Land Management. Witnesses for the contestees included 
Armistead F. Carper and Archie D. Ryan, mining engineers; Press 
Lamb, superintendent of the Clark County Road Department; George C. 
Monohan, Clark County Engineer; John M. Murphy, mining engineer and 
general contractor; Everett Foster, contestee; G. Lawrence Uliom, 
photographer; Mary D. Claney; C.D. Stewart of the Wells & Stewart 
Construction Company; Elvin Hitchcock of the Stewart & ERCOCE 
Construction Company, and Verne C. Mendenhall of the Ideal Asphalt 
Paving Company. ! 

On February 7, 1955, the contestees submitted a brief in which 
they outlined law and precedents involved in a determination of the 
validity of the claims and summarized the motions and objections at the 
hearing as well as the testimony. They stated with respect to the charges 
asserted against the claims that the contest should have been heard on 
the charges asserted in the original notices of contest because all ex- 
cept the first charge in the amended notices of charges were immaterial 
to the issue of the validity of the claims. They also challenged the right 
of the intervenor to be heard in the contests and requested that his re- 
marks be stricken from the record. ! 

By a decision dated March 30, 1955, the Hearings ee held (1) 
that the testimony of Leon Fisher may be considered and afforded the 
same weight as that of an intervenor; although he was not qualified asa 
lawyer or attorney-in-fact: to represent the association and the small 
tract applicants and the association is not the type described in 43 CFR 
1.4(d), these parties could have taken part in the hearing under 43 CFR 
221.1, and they could also have designated a qualified representative 
through whom Mr. Fisher might have presented the same testimony in 
their behalf; (2) that the amended charges Nos. 2,3 and 4 were im- 
material to the issue of the validity of the mining claims since the lands 
would not be subject to any other type of entry if the claims are valid, 
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and since if they are invalid the lands are already classified for small 
tract development purposes, consequently that these charges may be 
stricken pursuant to the motion to strike of the contestees; (3) that the 
amended charge No. 5 should have been withdrawn at the commence- 
ment of the hearing in view of the admission by contestant's witness 
Shafer that the charge could not be sustained; and (4) that contestant's 
witness Shafer should not have been permitted to testify from notes be- 
cause of his refusal to permit inspection of these notes by the contes- 
tees' attorneys. The Hearing Officer held further, after reviewing the 
testimony, that the highest use of the lands involved in the contests is 
for homesite purposes, however that the comparative value of the lands 
for small tracts and for mining purposes is not controlling of the issue 
of the validity of the claims but is to be considered along with the other 
testimony in determining the good faith of the claimants and the bona 
fides of the claims. He stated the issue to be determined was whether 


the sand and gravel can be extracted, removed and marketed at a pro- 


fit, and in appraising the testimony on the factors bearing on this issue 
he stated (a) that the contestant's witness reported the quality of the 
gravel is not an important item since the gravel is similar to that in the 
entire Las Vegas area; (b) that the contestant's witness stated the mar- 
ket was adequately supplied while the contestees' testimony showed 
there is an increasing market for sand and gravel in the Las Vegas 
area and that the market is extending in the direction of the claims; 

(c) that the contestant's witnesses stated the costs of extracting and 
hauling the gravel to Las Vegas would be prohibitive whereas the con- 
testees' witnesses testified similar material was being hauled for 
greater distances and that the gravel from the claims could be sold on 
a royaity basis for 15 cents a cubic yard; and (d) that the gravel on the 
claims approximates a depth of 6 feet, with possibility of further depth, 
and while both contestant and contestees agreed there were great quan- 
tities of gravel in the area, the contestees' witness testified there was 
a shortage of gravel of commercial type in the area. The Hearings 
Officer concluded that the contestant had failed to prove the charges 
asserted against the claims and that the testimony disclosed the 
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contestees would be justified in expending their time and money with a 
reasonable prospect of developing a paying mine; therefore, that the 


claims were valid. The decision allowed the parties in interest 15 days 
from notice within which to apply for a new trial upon the ground of 
newly-discovered evidence, and 30 days from notice within which to file 
an appeal from the decision to the Director of the Bureau of aa 
Management. 

On April 21,1955, Leon Fisher petitioned for reopening of the 
hearings record to include as evidence Ordinance No. 10A as amended, 
of Clark County, Nevada, or for the granting of a new hearing at which 
the evidence might be submitted. A copy of the ordinance was sub- 
mitted with the petition, and it appears to be a zoning ordinance which 
would affect mining operations on other than Federally-owned lands in 
the county. A copy of the petition apparently was not served upon the 
adverse parties, as provided in the Rules of Practice (43 CFR 221. 43). 

Numerous small tract lease applicants for the lands involved in 
the mineral contests submitted individual petitions under oath for inter- 
vention in the proceedings, between May 2 and June 13, 1955. (Schedule 
"A" attached). Each petitioner stated that he first learned intervention 
was necessary to protect his interest in the lands as a small tract lease 
applicant after the Hearings Officer rendered his decision in the contests; 
that theretofore he was led to believe individual intervention | was not 
necessary because the Hearings Officer had failed to rule on the con- 
testees' objection to intervention by Leon Fisher at the hearing, and 
leave had been granted by the State Supervisor of the Bureau’ s office 
in Nevada for representation in this manner prior to the hearing. 

On May 5, 1955, Leon Fisher, as intervener, and Leo L Schiffman, 
Earl M. Turner and George P. Tsouras, small tract applicants, filed 
an appeal from this decision of the Hearings Officer, listing 16 specifi- 
cations of error. An analysis of the testimony at the hearing, was made 
in the appeal, with conclusions that the evidence is insufficient to support 
the finding that the claims are valid; further, the appellants stated it 
was error to exclude the testimony of the contestant's witness, William 
L. Shafer, to hold that the burden of proof in the EEeeeen ne was on the 
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contestant, to find that the home-siters association was not the type of 
association described in 43 CFR 1.4(d), to not take into account the 
zoning ordinance 10A as amended, and in failing to keep the record 
open for formal intervention by the small tract applicants. A brief in 
support of the appeal was filed by Messrs. Fisher, Schiffman and 
Turner on May 26,1955. It is contended therein that the gravel was not 
locatable as a valuable mineral deposit in the Las Vegas area but that 
it was obtainable under the Materials Act of July 31,1947, as amended 
(43 U.S.C., sec. 1185). 

On May 16,1955, the attorneys for the contestees filed a 
Memorandum in Opposition to the Applications for Intervention by the 
small tract applicants, stating in substance that the applications for 
intervention were not timely, that the applicants lack standing to inter- 
vene and that the intervention had already been made. The memorandum 
was served upon the interveners. 

On May 26, 1955, Messrs. Turner and Schiffman filed a reply to 
the contestees* Memorandum in Opposition to the Applications for Inter- 
vention. In general they stated that the home-siters association and the 
small tract applicants are parties in interest within the meaning of 43 
CFR 221.93 since the lands may be available to them if the mining 
claims are found invalid in these proceedings, that the applications 
under oath were made to meet the formal requirements of 43 CFR 
221.93, however, that the intervention may be limited on appeal only 
because the applications were not filed prior to the Hearings Officer's 
decision. 

On June 13,1955, the attorneys for the contestees filed a brief 
in opposition to the appeal of the interveners, claiming they have no 
standing to appeal since they are not parties to the proceeding and they 
have no interest in the matter which is not otherwise protected. With 
respect to the Ordinance 10A, as amended, they allege the ordinance 
does not bar use of the lands for gravel mining purposes but provides 


for issuance of special permits for such mining, also that the Bureau 
of Land Management has no jurisdiction to interpret the ordinance nor 


to take judicial notice of such a local ordinance. 


* . 
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The entire record was referred to this office for review and 
consideration of the appeals on October 12,1955. Request having been 
made for the presentation of oral argument before the Director, as 
provided for in 43 CFR 221.70, the parties were advised by office 
notice of January 23,1956, that oral argument might be presented on 
February 13, 1956. On that date Ralph E. Becker, Lawyer, appeared 
for the contestees, and Morton Galane, Lawyer, Cornet Building, Las 
Vegas, Nevada, appeared for the appellants, Southern Nevada Home- 
Siters, Inc., Leo L Schiffman, Earl M. Turner and George P. Tsouras. 
At the oral argument Mr. Galane submitted a brief entitled "Intervener's 
Supplemental Statement of Facts and Supplemental Argument, " and for- 
mal petitions under oath for intervention by the Southern Nevada Home- 
Siters, Inc., LeolL Schiffman, Earl M. Turner and George P. Tsouras, 
in which petitions these parties designated Mr. Galane to appear as 
attorney for them in the proceedings. A summary of the evidence is 
contained in the brief, as well as of the laws and precedents relied upon 
by the appellants pertinent to the question of the validity of the claims, 
and conclusions are reached that (1) the sand and gravel was obtainable 
by purchase under the Materials Disposal Act of July 31, 1947, supra, 
but not under the mining laws, because the sand and gravel is of com- 
mon variety and its uses are limited to road construction in the locality 
of the claims, and (2) that the land was withdrawn by Executive Order 
6910 of February 25, 1934, for classification to its highest uses, prior 
to the location of the mining claims, pursuant to authority vested in the 
President by the Act of June 25, 1910 (36 Stat. 847), as amended by the 
Act of August 24, 1912 (37 Stat. 497; 43 U.S.C., secs. 141-143), per- 
mitting mining claims for metalliferous minerals only in such with- 
drawn lands, and (3) that the interveners have a right to appear in the 
proceedings, since they would be deprived of a property right, a small 
tract lease, if the claims are found to be valid. The attorney for the 
contestees objected to the appearance of the attorney for the appellants. 

On March 5, 1956, the attorneys for the contestees filed a Reply 
Brief to the Interveners' Supplemental Statement of Facts and Supple- 
mental Argument. The brief summarizes the general arguments of the 
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contestees in the proceedings. In addition it is argued that the with- 
drawal of the lands for classification purposes did not prohibit location 
of gravel claims under the mining laws, nor did the Materials Act of 
1947 exclude location of such claims; also, that Public Law 167 bars 
gravel locations of common varieties of gravel only. 

Before reviewing the testimony relating to the validity of the 
mining claims and the law involved, procedural issues raised by the 
parties will be considered. 

As to the right of Mr. Fisher to intervene in the proceedings in 
behalf of the Southern Nevada Home-Siters Association and Messrs. 
Turner and Schiffman and the right of the small tract applicants to in- 
tervene individually, as well as their right to appeal from the Hearing 
Officer's decision, the contest proceedings might have been initiated 
by the smali tract applicants or by the United States (Rules of Practice, 
43 CFR 221.1) and in either case the interests of the small tract appli- 
cants would be involved. It seems it was for this reason principally 
that the Hearings Officer permitted the intervention at the hearing by 
the representative of the small tract applicants. The record shows 
that all of the officers and members of the home-siters association 
are applicants for small tract leases of the lands involved in these con- 
tests and other lands. The officers and members therefore have a real 
interest in the proceedings since if the claims are found to be invalid, 
they will be enabled to obtain small tract leases of the lands. Mr. 
Fisher, who appeared as an officer of the association and as represen- 
tative for two lease applicants, is himself an applicant for small tract 
lease and as such was intervening also in his own behalf. Such rep- 
resentation in the proceedings appears permissible under 43 CFR 1. 3(b) 
(3) and 1. 3(b) (3) (iii), and 1.3(b) (3) (vii). Formal application for in- 
tervention was not made in accordance with the Rules of Practice (43 
CFR 221.93) and evidence was not submitted at the hearing to show that 
_ Mr. Fisher was authorized to represent the small tract claimants be- 
fore the Bureau (the record shows Messrs. Turner and Schiffman gave 


Mr. Fisher written permission to represent them); however, the trans- 
cript of the hearing discloses that the Hearings Officer ruled the small 
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tract applicants might intervene in the proceedings in this way at the 
time of the hearing because of their real interest and because the evi- 
dence to be presented might have been received through a qualified 
individual whom Mr. Fisher might authorize, hence it is understandable 
that the small tract applicants considered the formal requirements of 
the Rules of Practice could be met thereafter. In this connection it is 
noted that the State Supervisor also permitted intervention in this man- 
ner pursuant to request of the small tract applicants prior to the hearing. 
Inasmuch as the Hearings Officer permitted the intervention, his de- 
cision of March 30, 1955, presumably takes into account evidence re- 
lating to the bona fides of the claims which was presented through Mr. 
Fisher in behalf of the small tract applicants. This evidence at the 
hearing, and the allegations in the appeals of the Association and three 
of its members, who have applied for small tract leases, are recog- 
nized as bearing on the contestant's charges and proper for considera- 
tion to the extent that they are pertinent to a determination of the issues 
in the contests. Consequently, it was not error for the Hearings Offi- 
cer to permit the intervention and to consider the evidence presented 
in behalf of the small tract applicants. The appearance of Morton 
Galane as attorney for the appellants at the oral argument before the 
Director was permissible for the same reasons, and the showing on 
appeal and supplemental statement submitted in behalf of the appel- 
lants at the oral argument will also be considered. 

The request for new hearing did not conform to the requirements 
of the Rules of Practice in that the contestees were not served with the 
request as required by 43 CFR 221.43. However, the ordinance which 
the small tract applicants propose to submit as new evidence does not 
appear to be material. The ordinance would regulate mining operations 
in the lands after the lands are patented. Since this proceeding is pre- 
liminary to any determination as to patenting of the claims (no appli- 
cation for patent of the claims having been presented for consideration), 
the ordinance is not material to the issues in the contests. The request 


for rehearing and/or receipt of the ordinance into evidence is’ therefore 


denied. 





24 

With respect to the burden of proof in the proceedings, the 
contests having been initiated by the Bureau of Land Management, it 
has the burden of proving the charges with sufficient evidence to make 
a prima facie case, and thereupon it is incumbent upon the contestees 
to refute the charges by a preponderance of the evidence. 43 CFR 222.10. 
See Estate of Victor E. Hanny, A-26280 (March 5, 1952); Marshall D. 
Draper, et al, A-25800 (April 19, 1950); United States v. M. W. Mouat, 
etal., 60 L D. 280 (January 27, 1949); United States v. T. J. Roehon, 
A-26203, unreported; United States v. Strauss, et al., A-23706, 59 
LD. 129, 136. 

The contestees question whether the findings of fact by the 
Hearings Officer may be reviewed on appeal. Pursuant to section 1.5 
of the Secretary's order No. 2583, as amended February 20, 1954 (19 
F.R. 1021) the Director by Order No. 552, dated June 8, 1954, desig- 
nated Mr. Robert Felton (who presided in this hearing) to perform the 
functions of 2 Hearings Officer for the Director and authorized him to 
conduct contests and hearings and to "render decisions thereon to the 
same effect and in the same manner as the managers of land offices 
are authorized by section 1.4 of Order No. 2583, and otherwise." Order 
No. 552 further provided that actions by the Hearings Officer "shall be 
Subject to the right of appeal to the Director to the same extent as simi- 
lar actions of the manager." Upon appeal to the director, he may re- 
view the decision of a manager, both as to the facts and the law. See 
George W. Dally, et al., 41 L. D. 295, 299; Whitten et al., v. Read, 

93 L D. 453,466. The authority of the Hearings Officer to make findings 
of fact is not final; these findings are subject to review the same as 

are all other issues arising in the proceedings. See United States v. 
Frank J. Miller, 59 L D. 446 (February 24, 1947). 

The decision of the Hearings Officer does not show clearly that 
the testimony of contestant's witness Shafer was excluded from con- 
sideration, as noted in appellant's specifications of error. The testi- 
mony appears to have been reviewed in a general way in the decision. 
The Hearings Officer commented in his decision that notes or reports 
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referred to by a witness should be offered to the opposing counsel for 
inspection and if the notes or report are considered confidential the 
witness should not be permitted to testify therefrom; however, he did 
not rule that the testimony of this witness was inadmissible. The 
reason for this may be found in the hearings transcript. The record 
shows discussion was had as to whether the witness was reading from 
a memorandum report he prepared on the claims and which was con- 
sidered confidential and therefore not available for inspection by the 
attorney for the contestees or whether he was using the report to re- 
fresh his memory in testifying, and it appears that the parties con- 
cluded the use of the report was for the latter purpose. His testimony 
therefore was independent of the report and he was available for cross- 
examination, hence the testimony is properly admissible into evidence. 

The testimony of the parties at the hearing is summarized below. 

WILLIAM L. SHAFER, mining engineer of the BLM, testified 
that he examined the claims in August 1952, in the early part and middle 
of 1958, from September 6 to 20, 1954, and in November 1954, and ob- 
served the following mine workings: a pit approximately 4 feet deep 
excavated partially within the western portion of the Crocus #1 claim, 
the material exposed and stockpiled therefrom consisting of a 120-ft 
x 80-ft x 8 ft high stack of delomitic limestone generally minus 2 1/2" 
in size and averaging 70 to 80 per cent sand and gravel and 20 to 30 
per cent silts and find sands with minor amounts of clay; and on the 
Crocus #2 claim a trench cut 60 ft x 2 ft x 2 ft, exposing delomitic 
limestone intermixed with lenses and layers of silt and blow-sand and 
averaging 40 per cent sand and gravel and 60 per cent fine sands and 
silt. He testified that the material in the Crocus claims is similar in 
quality to that found in other areas in the Las Vegas Valley, with the 
percentages of fines varying from one area to another; that the per- 
centage of sand and silt in the #1 claim is the maximum permissible 
for use commercially, the percentage in the #2 claim being excessive 
for commercial use; that these excess sands would be removable by 
screening or washing to prepare the material for use as concrete aggre- 


gate, however, there is no evidence of available underground water on 


\ 
| 
| 
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the claims; that the gravel is. of a size suitable for processing and 
crushing to meet gradation requirements for concrete aggregate but 
the presence of the red sandstone in the gravel would constitute a detri- 
ment to the concrete aggregate; that while the material contains no or- 
ganic impurities it does contain approximately 5 per cent chert (a 
siliceous material which when mixed with high alkaline cement sets up 
a chemical reaction which weakens the concrete) which is an excessive 
amount, minor amounts of gypsum, and the majority of it is covered 
with a calcareous coating which weakens the strength of aggregate in 
that the cement portion of the concrete cannot adhere to the surface of 
the rock but adheres to this coating upon the aggregate. He testified 
that the material would require stripping of from 6" to 18" of surface 
blowsand, that a large percentage of the material would require crush- 
ing, and that both the sand and gravel would require washing for com- 
mercial use. He further testified that the material possessed no partic- 
ular characteristics to enhance its value over that of the surrounding 
area and that similar material may be found in approximately 100 to 
125 sections of land in the same area. 

With respect to marketing of the material, he testified that the 
market for such material in Las Vegas would be principally for light 
construction or industrial work including homes, paving, concrete 
foundations and road work; that information obtained from the larger 
gravel producers revealed production of 1, 100, 000 cubic yards of such 
material in 1953 and that the market would probably consume 10 per 
cent more in 1954; that factors affecting the marketability of the ma- 
terial would include the extent of the deposit, the physical characteristics 
of the product and its uses, the cost of erecting a plant for necessary 
washing, sizing and screening to produce a specification finished pro- 
duct, including obtaining of water Supply, the location of the deposit 
with respect to transportation facilities, and the availability of con- 
suming centers not already adequately supplied. In this connection he 


testified that the five major producers and numerous smaller operators 


in the Las Vegas area were meeting the demand for such material at 
this time in the normal course of their business. 
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Mr. Shafer testified that it did not appear to him that any sand 
and gravel had been removed from the claims, and he stated his opinion 
that the sand and gravel in the claims do not have a commercial value 
in that they could not be extracted and marketed at a profit due to the 
quality of the gravel, the expense which would be involved in the mining. 
and processing operations and the fact that the market is already ade-- 
quately supplied. He further stated his opinion that a prudent man 
would not be justified in expending his efforts and moneys in the claims 
with a reasonable hope of developing 2 paying mine. 

Mr. Shafer testified that no evidence is available to support the 
charge that the statutory requirements for assessment work on the 
claims have not been met. 

On cross-examination by the contestees' attorney, Mr. Shafer 
testified he had recommended patent be issued to certain sand and gravel 
claims in the S 1/2 sec. 2, T.20S., R.60 E., and in portions of sec. 
35, T.21S., R. 62E. He stated that he took no samples from the 
claims; that his analysis of the properties of the sand and gravel was 
based upon his visual observation of the material. ! 

Mr. Shafer identified on contestees’ map, Exhibit "A”, operating 
gravel pits in the following locations which he had observed and some 
of which he has examined: S 1/2 sec.35, T.215., R. 62 E., Las 
Vegas Building Materials, owner; Secs. 1 and 2, T.225S., R. 62 E., 
V.M. &K. Construction Company; in the area of the common corner 
to secs. 7, 8, 17 and 18, T.22S., R. 61 E., recently operated but not 
in operation at the present time; sec. 2, T.21S., R. 60E.,| operated 
by various individuals and the State Highway Commission; sec. 22, T. 
21S., R. 60 E., numerous operators including Smith & Young and 
Stewart & Hitchcock; secs. 13, 23 and 24, T. 21S., R. 60 E. , humerous 
small operators; secs. 22, 23 and 24, T.20S., R. 60E., several 
operators, including Wells Cargo; S 1/2 sec. 10 and N 1/2 sec. 15... 5. 
21S., R. 60 E., Wells Cargo; secs. 31 and 36, T. 195S., R. 61 E., 
various subcontractors including Smith & Harris, Joe LaDue and Aiken 
Products Company; sec. 15, T. 205S., R.60 E. He also mentioned gravel 
pits he had observed in sec. 34, T.19 S., R.62 E., sec. 22, T.20S., 
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R. 60 E.; sec. 3, T. 21S., R. 62 E., and on which there remain 
large quantities of gravel. He mentioned the following locations where 
gravel pits were formerly operated and where gravel deposits of average 
depth remains: secs. 1, 2, 11 and 12, T. 21S., R. 60 E., secs. 19, 
22, 23, 26, 27 and 28, T. 20S., R. 60 E. He stated that he tested the 
gravel in sec. 35; T. 21S., R. 62 E., and thatinsec. 31, T. 19S., 
R. 63 E. and sec. 36, T. 19S., R. 62 E. 

Mr. Shafer testified labor costs for extraction and processing 
of a cubic yard of gravel vary from 35 to 65 cents, indirect costs such 
as overhead and cost and amortization of equipment average 85 cents 
to $1 per cubic yard, and transportation costs average 5 to 8 or 8 1/2 
cents per ton mile. Mr. Shafer testified the Bureau of Mines reports 
show production of 180, 000 cubic yards of sand and gravel from the 
area in 1953, and he explained the variation between this total and the 
total reported by the gravel producers may be due to omissions in re- 
porting production to the Bureau of Mines by the gravel producers. Mr. 
Shafer stated his opinion that a man would be exercising reasonable 
prudence to locate a gravel claim if he could get a royalty of from 4 to 


8 cents a cubic yard for the gravel in place and had a market for it. 
On cross-examination by Mr. Fisher, Mr. Shafer testified that 

the claims front upon the highway for a distance of.1/2 mile and that 

they are a quarter of a mile in depth; that small tract leases have been 


issued for lands which adjoin the claims on the west and south in sec. 
29; that in his employment with the Bureau of Land Management he is 
called upon to make land appraisals and he considers these lands pri- 
marily suitable for homesite development. He further testified he did 
not know of any way to remove chert completely from the sand and 
gravel; however that the calcareous deposit could be removed by an 
acid bath of hydrochloric acid. He testified that the Government would 
receive $2.50 per acre or $200 for the lands if they are patented as 
mining claims, and that the Government would receive approximately 
$56, 640 from sale of the lands as homesites. 
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PHILLIP E. MUDGETT, mining engineer of the Bureau of Land 
Management, testified that he examined the claims during the period 
from September 8 to 10, inclusive, 1954, and his findings were the 
same as those of Mr. Shafer; however, that the percentage of chert 
found in the material is similar to that in the gravel common in the area 
and while there is no very successful method of eliminating it and a 
prudent person would seek other gravel deposits in order to get away 
from it, sand and gravel containing 5 per cent chert is used in the 
making of concrete aggregates in the Las Vegas area; also that the 
effect of the calcareous coating may be ameliorated to the extent the 
pebbles are crushed because the crushing would expose fresh surfaces 
of the pebbles; further, that washing would be required to remove the 
silt and blowsand from the materials. | 

On cross-examination by the contestees’ attorney he testified 
gravel is a mineral within the meaning of the mining laws, that it exists 
in loose formation on the claims, that it is accessible to the highway, 
that the gravel on the claims is of the type being used in the Las Vegas 
area, and that his examination of the claims was not detailed. On cross- 
examination by Mr. Fisher, he stated that since he had not gone into 
the economics of the situation he was not qualified to say whether the 


lands would be more valuable for homesites or for placer mining 


operations. | 

The parties stipulated that the testimony of ARCHIE D. RYAN, 

a civil mining engineer, in a hearing of December 1, 1954, affecting 
claims in the same township (Contests 2476-7-8) may be admitted to 
show the general nature of the Las Vegas area. In this respect he 
testified generally as to the belts of gravel deposits in the area and 
their deposition, stating they form almost a continuous belt extending 
for 30 miles and paralleling the mountain ranges above sec. 32, and he 
described gravel pits in the area as follows: the J. W. Allen pit in the 
N 1/2 sec. 18, T. 22S., R. 60 E., from which 40, 000 cubic yards of 
gravel were removed; Daniel Tournbough pit in the S 1/2 sec. q, same 
township and range, from which 60, 000 cubic yards were removed; the 
Gibbons & Reed pit, the Wells Cargo pit, the Cind-R-Lite Company pit 
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and the Stocks pit in sec. 17, T. 21S., R. 61 E., the J. W. Allen pit 
and State material site in sec. 2, T. 21S., R. 60E. 

ARMISTEAD F. CARPER, mining engineer, testified for the 
contestees, stating he examined the claims May 29,1954, and made a 
geological report on them (Contestees' Exhibit "L"), showing the major 
part of the gravel to be limestone with silica sands:from quartzite and 
sandstone beds, very little clay and no noticeable caliche. He esti- 
mated there were 774, 240 cubic yards of gravel on the claims at a 6-ft. 
depth, with about 5 per cent of fine sand of minus 20 mesh, and he con- 
cluded that the property had merit for road work. The following day 
he stated the total to be 1, 432, 320 cubic yards at an 8-ft. depth. He 
stated he observed very little chert and siliceous materials in the gravel, 
but that he was not particularly looking for it, that this material is a 
disadvantage to the gravel in which it is found, and that there are con- 
siderable amounts of it in the gravel in the west section of Las Vegas. 
He testified that the claims are situated within a radius of 4 to 5 miles 
from the center of Las Vegas and that there is plenty of gravel in vary- 
ing distances from the center of Las Vegas. He stated that the gravel 
was composed of a very hard limestone material and would make good 
cement for road material. He stated a portable plant costing $50, 000 
might be used on the claims and that the gravel might be sold for 
prices from $1 to $2.50 a yard, depending upon its uses. He stated 
his opinion that a prudent man would be justified in expending labor 
and capital to extract gravel from the claims. 

On cross-examination by the contestant's attorney he stated his 
sampling of the claims consisted of 60 to 70 pounds of material taken 
from one pit centrally located to the 3 claims; that the screen he used 
to screen the material was estimated to be 20 mesh; that chert would 
be highly deleterious in high alkali cement; that there is no coating on 
the gravel but eroded surfaces which appear to be coating; that washing 


would not necessarily be required in processing the material for con- 
crete aggregate since there was no natural talo present in it; that the 
sands present in the material do not have gradation weaknesses; that 
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ve believed mater-couid be obtained-ou-the-ciaime af adept of 60 fect, 
at a cost of $2, 000; -eufficient to-operate a-50-tom per hour plant. He 
stated there-were 16-diagonal-cdozer-grader-cuts‘on'the claims from 3 
to 5.feet-wide, 2-ft..deep.and 300 ft..long, 4n-addition'to-2 pit 30 x 50 x 
6 ft. from-which 500-or:600:tons..of-gravel-were-stockpiied. He further 
testified that the present: gravel-producers-were taking care ‘ of the 
present. market adequately.- He-estimated ‘it -would requtre $50, 000 to 
set up a-processing plant to-operate-at-a-capacity £50'tons’an ‘hour. 
He vestified that-gravel is-being-hauled-as far-asO-milles by the Vegas 
Materials Company, and-whether itwouldbe-economical to transport 
the gravel {rom the contested claims-would-depend/ apor whether ‘Here 
was a- market for the-material in-Las Vegas. 

On cross-examination by Mr. Fisher, ne statedthe differed with 

MMe. Shafer as to the amount of-chert-present in the"material aud dis- 
scat hima dat st nan-a-debeborions-offect 425 ‘coutrary to his 
statements in-eross-examination by-the-coutestant's attorney); ‘that the 
average well depth is 100-to:125 feet to-get'away from surface ftow of 
waters which.are contaminated: that he did not “know of ‘restrictions im- 
posed by the Las Vegas Valley Water District-which'preciude the use of 


sell for $2.50 to $4.00 2 yard-delivered in Las Vegas. No'basts for 
this selling price nor for the change to-this figure from the $1- 00 to 

$2.50 a yard figure in his testimony on direct examination was ‘supplied, 
put presumably $1.00 to'$2.50-did-not inckude-the ‘cost of Yoadiing and 
hauling. He thought from 50,000:to 80,000 cubic yards could be used 
for the proposed road from Henderson, eS 
the claims, and connect with Highway No. 91. 

GEORGE C. MONOHAN, Es 
County, testified for the contestees that he is required in his work to 
set up specifications for road work, concrete and other types of struc- 
tures; that he has observed the — claims and at one time it was 
proposed to take gravel from, arti area for re-surfacing of 
the Arden Cutoff Road 2 lu i c its intersection with 
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and the Stocks pit in sec. 17, T. 21S., R. 61 E., the J. W. Allen pit 
and State material site in sec. 2, T. 21S., R. 60 E. 

ARMISTEAD F. CARPER, mining engineer, testified for the 
contestees, stating he examined the claims May 29,1954, and made a 
geological report on them (Contestees' Exhibit "T,""), showing the major 
part of the gravel to be limestone with silica sands:from quartzite and 
sandstone beds, very little clay and no noticeable caliche. He esti- 
mated there were 774, 240 cubic yards of gravel on the claims at a 6-ft. 
depth, with about 5 per cent of fine sand of minus 20 mesh, and he con- 
cluded that the property had merit for road work. The following day 
he stated the total to be 1, 432, 320 cubic yards at an 8-ft. depth. He 
stated he observed very little chert and siliceous materials in the gravel, 
but that he was not particularly looking for it, that this material is a 
disadvantage to the gravel in which it is found, and that there are con- 
siderable amounts of it in the gravel in the west section of Las Vegas. 
He testified that the claims are situated within a radius of 4 to 5 miles 
from the center of Las Vegas and that there is plenty of gravel in vary- 
ing distances from the center of Las Vegas. He stated that the gravel 
was composed of a very hard limestone material and would make good 
cement for road material. He stated a portable plant costing $50, 000 
might be used on the claims and that the gravel might be sold for 


prices from $1 to’ $2.50 a yard, depending upon its uses. He stated 


his opinion that a prudent man would be justified in expending labor 
and capital to extract gravel from the claims. 

On cross-examination by the contestant's attorney he stated his 
sampling of the claims consisted of 60 to 70 pounds of material taken 
from one pit centrally located to the 3 claims; that the screen he used 
to screen the material was estimated to be 20 mesh; that chert would 
be highly deleterious in high alkali cement; that there is no coating on 
the gravel but eroded surfaces which appear to be coating; that washing 
would not necessarily be required in processing the material for con- 
crete aggregate since there was no natural talo present in it; that the 
sands present in the material do not have gradation weaknesses; that 
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he believed water could be obtained on the claims at a depth of 60 feet, 
at a cost of $2,000, sufficient to operate a 50-ton per hour plant. He 
stated there were 16 diagonal dozer grader cuts on the claims from 3 
to 5 feet wide, 2-ft. deep and 300 ft. long, in addition to a pit 30 x 50x 
6 ft. from which 500 or 600 tons of gravel were stockpiled. He further 
testified that the present gravel producers were taking care of the 
present market adequately. He estimated it would require $50, 000 to 
set up a processing plant to operate at a capacity cd 50 tons an hour. 
He testified that gravel is being hauled as far as 9 miles by the Vegas 
Materials Company, and whether it would be economical to transport 
the gravel from the contested claims would depend upon whether there 
was a market for the material in Las Vegas. 

On cross-examination by Mr. Fisher, he stated he differed with 
Mr. Shafer as to the amount of chert present in the material and dis- 
agreed with him that it has a deleterious effect (this contrary to his 
statements in cross-examination by the contestant's attorney), that the 
average well depth is 100 to 125 feet to get away from surface flow of 
waters which are contaminated; that he did not know of restrictions im- 
posed by the Las Vegas Valley Water District which preclude the use of 


water at the domestic well level for commercial purposes. | 


On redirect examination Mr. Carper testified the gravel would 
sell for $2.50 to $4.00 a yard delivered in Las Vegas. No basis for 
this selling price nor for the change to this figure from the $1. 00 to 
$2.50 a yard figure in his testimony on direct examination was supplied, 
but presumably $1. 00 to $2. 50 did not include the cost of loading and 
hauling. He thought from 50, 000 to 80, 000 cubic yards could be used 
for the proposed road from Henderson, which would pass just south of 
the claims, and connect with Highway No. 91. : 

GEORGE C. MONOHAN, employed as County Engineer for Clark 
County, testified for the contestees that he is required in his work to 
set up specifications for road work, concrete and other types of struc- 
tures; that he has observed the contested claims and at one time it was 
proposed to take gravel from the particular area for re-surfacing of 
the Arden Cutoff Road from Blue Diamond to its intersection with 
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Highway 91 to the point of new construction, however the material was 


not tested; further that the county is searching for an adequate gravel 
deposit for county uses in the area. On cross-examination by the con- 
testant’s attorney he stated that the county would seek gravel deposits 
within 2 miles of the site of the road work, that the gravel proposed to 
be taken from the claims would be settled for by construction of a haul 
road to the claims by the county. On cross-examination by Mr. Fisher, 
the witness testified that the county would endeavor to obtain gravel 
from the closest site to the road work if the gravel met the county speci- 
fications. 

JOHN M. MURPHY, general contractor, testified his plant used 
approximately 100, 000 yards of gravel in 1953; that he believes the 
closest available gravel deposits are situated 6 miles from the center 
of Las Vegas, but these are limited; that the closest new source he has 
been able to find is 13 miles distant. He testified that a usable gravel 
for plant operation should approximate a depth of 4 feet or more and 
that this depth of gravel is not extensive over the area; that the average 
haul necessary in his work has been 8 miles but with the depletion of the 
nearer deposits it will be necessary to increase the average haul. He 
further testified he might move a $50, 000 plant on an 80-acre site of 
sand and gravel having a depth of 5 feet, if he were making concrete 
aggregates but not for materials for all uses. He testified that the 
closest sand and gravel operating plant is 6 1/2 miles from the center 
of Las Vegas and that there is a shortage of sand and gravel in the near 
proximity of Las Vegas. He testified that a 10-mile haul would not be 
prohibitive if the deposit is good. He stated there are three producers 
of concrete aggregates in the Las Vegas area at this time, Stewart & 
Hitchcock, Las Vegas Building Materials, and Young & Smith; that he 
sold his business in 1953 because there were more producers at that 
time than market; further, that the market is stil] very competitive, 
and that he would not consider it economically sound to move a $50, 000 
plant on 80 acres of 5-ft. depth gravel if it were necessary to drill a 
well to obtain water to wash the sand, unless he had a definite commit- 
ment to sell the total quantity of gravel. He further stated a depth of 
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500 feet to reach water would be more likely than 60 feet. 

EVERETT FOSTER, one of the locators of the claims, testified 
that he had been moved to make the locations, which were made October 
30,1951, by hearing the conversation of some contractors in Las Vegas 
concerning shortage of gravel. He said he thought that "I saw an oppor- 
tunity to make a little money," if suitable deposits could be found. Con- 
sequently, he and J.R. Osborne, who, with Foster, later located the 
Crocus No. 2, spent most of the summer of 1951 looking for a suitable 
place "where we might find a commercial product." Upon the basis of 
talks with men who knew sand and gravel and who said "that was a good 
locality and the sand should be good," the locations were made. Under 
cross-examination Foster testified that he was not a professional or 
practical miner, a specialist on construction material, or a geologist, 
and that "I conceived the idea that sand and gravel would be all right, 
could make some money in it inasmuch as the Pahrump Road at that 
time was being talked about, putting in a short cut from Pahrump Valley 
to Henderson. I says, "well, this might be the spot out here. " At the 
time the two claims were located, which are immediately atijacent to 
Highway No.91, the Pahrump Valley to Henderson Road (Arden Cutoff 
Road) connecting with Highway No. 91 about 2 1/2 miles south of the 
claims, had not been constructed. Foster testified that in 1951, after 


making the locations, he discussed with Mr. Bradley of Young & Smith, 
the firm which had the contract for the construction of the road, the 
possible sale of gravel to the firm but that Mr. Bradley said “he had 
his own plants up for the road work and at that time the 13 mile haul 


would probably be a little too far."" However, under cross- -examination 
Foster testified that the conversation did not relate specifically to sand 
and gravel from the Crocus Nos.1 and 2 claims ana that "I don't re- 
member of trying to sell any off of Crocus 1 or 2 but I was merely trying 
to find out the demand for sand and gravel," that the road had been con- 
structed by Young & Smith and that he never had sold any sand and 
gravel from the claims. It appears from his testimony that in 1951 


when the claims were located the land was rather an isolated place and 
| 
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that he didn't think "there was anything five or six miles either way," 
but that since then extending from the airport toward the claims "the 
last year there's been quite a few houses been erected." As shown on a 
map, contestant's exhibit No.3, the airport, McCarran Field, lies along 
Highway No. 91, between 5 and 6 miles northerly of the claims. Foster 
testified further that he never had "construction people" check the quality 
of the gravel but had attempted to sell the sand and gravel to several 
companies and that "I have forgotten their names now but, at that time 
they thought it was, the haul of 13 miles was a little too far but they 
have since changed their minds for the town's all moved that way." He 
testified that it:was not his intention to use the property for residential 
purposes when the claims were located. 

LEON FISHER, representing the Southern Nevada Home-Siters 
Association, read into the record a statement he made in a United States 
Senate Sub-committee Hearing held in October 1954 in Henderson, Nevada, 
concerning the conflicts of small tracts and mining claims in Clark 
County. 

On cross-examination by the attorney for the contestees Mr. 
Fisher stated the organization he was representing has made applica- 
tion to be incorporated as a non-profit association, and that all of the 
members of the board of directors and the officers and executive secre- 
tary are homesite applicants, as are all of its members. 

C. D. STEWART, general contractor of the Wells & Stewart 
Construction Company, testified that an excessive amount of gravel in 
the Las Vegas area is not usable because it is too shallow in some 
places and in others there is too much blowsand in it. He testified that 
the operating gravel pits are situated from 7 to 8 miles from the city 
limits. He further testified that he has not seen any gravel pits in the 
Las Vegas area which have a screen analysis of 5 per cent of fine 
sand of minus 20 mesh, that the materials he has purchased have 
usually had a great deal of oversize. 

On cross-examination by the contestant's attorney he affirmed 
that he did not know of sand and gravel material in the Las Vegas area 
of such quality that by using a 20-mesh screen only 5 per cent of the 
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sand would pass through. He stated also that the market for sand and 
gravel in the Las Vegas area was very competitive. He stated ke 
hauled sand and gravel 11 miles for road construction purposes but that 
the distance is not the only factor to consider, another factor being the 
condition of the road, since it would be expensive to haul gravel 11 
miles over a dirt road. | 

ELVIN HITCHCOCK, of Stewart & Hitchcock, er in the 
business of processing sand and gravel and hauling it to ready-mix 
plants, testified for the contestees. He stated the present operations 
of the company involve a haul of 5 miles from the gravel pit to the pro- 
cessing plant and approximately 5 miles from the processing plant to 
the ready-mix plant; that approximately 15, 000 yards monthly were 
processed by the firm in 1953, and that the production is twice that 
amount for 1954. He stated that usable gravel was scarce in the area. 
He was asked whether gravel such as described in contestees' Exhibit 
"I," would be valuable, and he stated that it would. | 

On cross-examination Mr. Hitchcock stated he guessed material 
of the type described in contestees’ Exhibit "L" existed in the Las 
Vegas valley but that he was not acquainted with the 20-mesh screen 
mentioned; that he uses a 16-mesh screen in his operations; that the 5 
per cent of sand which would pass through a 16-mesh or 20-mesh 
screen would be insufficient to meet specifications in making fine 
aggregate, but that it could be used in processing good coarse aggre- 
gate. He stated further that the market was highly competitive. 

G. LAWRENCE ULLOM, photographer, identified photographs 
(contestees' Exhibits "N", "O" and "P"), showing the claims and the 
size of the gravel. 

MARY D. CLANEY testified :she had been on the property with 
witness PRESS LAMB, Superintendent for Clark County Road Depart- 
ment, on the day he cut some trenches on the property. | 

PRESS LAMB testified the cuts were made with a bulldozer to 
test the depth and quality of the gravel and that it was found to be good 


road gravel with no caliche and no major impurities; that the material 
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was not examined for chert or calcareous coating; that the material 
would have been useful for road purposes in the area but it would not 
pay to haul it more than two miles. 

VERNE C. MENDENHALL, of the Ideal Asphalt Paving Company, 
testified for the contestees that the claims have a very good uniform 
gravel deposit of a depth of approximately 6 feet, that they are in- 
terested in purchasing it at 15. cents a cubic yard and their needs would 
be from 35, 000 to 40, 000 cubic yards a year. He stated no written 
contract had been entered into for the purchase of the gravel, that one 
was pending and that his offer was a firm offer. 

On cross-examination he stated the discussions on the contract 
for purchase of the sand and gravel were had approximately 3 months 
previous when he had pending contracts to furnish material in con- 
struction of proposed trailer courts at McCarran Field and in the 
vicinity of the claims, and he was looking for a close source of supply; 
that he did not make a screen analysis of the materials ; that the gravel 
would not require any special processing for road work. He stated it 


would not be profitable to haul gravel for road construction purposes 
beyond 7 miles. 


Briefly stated, the contestant's position is that the gravel on the 
claims is similar to that found in great abundance in the Las Vegas 
area, that it has no value other than that which might be imparted to 
it by the labor of extracting, processing and hauling it, that the mar- 
ket for such material in the Las Vegas area is adequately supplied, and 
therefore that the gravel has no commercial value and a prudent man 
would not be justified in expending his time and money on the claims in 
an effort to develop a paying mine; consequently, that the gravel deposit 
is not a valuable mineral deposit within the meaning of the U.S. mining 
laws. The contestees’ position is that the gravel is of better quality 
than that in the Las Vegas area generally and would require a minimum 
of processing, if any; that it is available in large quantity and is acces- 
sible to the Las Vegas market; consequently it is a saleable product 
and therefore a prudent man would be justified in expending his time 
and money on the claims in an effort to develop a paying mine. The 
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position of the small tract claimants is substantially that the. gravel de- 
posits on the claims are of common variety, deriving their value solely 
because of proximity to the scene of construction activities and there- 
fore do not constitute a valuable mineral deposit within the meaning of 
the mining laws, that such gravel deposits are disposable by sale, 
under the Act of July 31,1947 (43 U.S.C. 1185) if they can be sold, and 
further that the lands were not subject to location for non-metallic de- 
posits when the claims were located. | 
Under the U.S. mining laws a valid location of a mining claim 
can be made only if a valuable mineral deposit has been discovered 
within the limits of the claim (30 U.S.C. 1952 ed., secs. 22 and 35). 
This provision of the mining laws has been construed by the Depart- 
ment as meaning that a valid discovery such as will support a mining 
location must be of a valuable deposit such as would warrant a prudent 
man in the further expenditure of his time and money in an effort to 
develop a paying mine. Castle v. Womble, 19 L. D. 455 (1894). The 
same standard has been applied by the Supreme Court of the United 


States. Chrisman v. Miller, 197 U.S. 313 (1905); Cameron v. United 
States, 252 U.S. 450 (1920). | , 
In the Chrisman case the court stated that the rule respecting 
the sufficiency of discovery of mineral is more liberal when the con- 
troversy is between two mineral claimants than when it is between a 
mineral claimant and one seeking to make an agricultural entry, for 


the reason that where land is sought to be taken out of the category of 
agricultural lands the evidence of its mineral character should be 
reasonably clear while in respect to mineral lands ina controversy 
between claimants the question is simply which is entitled to priority. 
Other cases holding that proof of the mineral value of the deposits 
must be clear and convincing where the lands have value for other pur- 
poses include United States v. Lavenson (206 Fed. 755), and, United_ 
States v. Lillibridge (4 F.Supp. 204). | 

The Department and some courts have held that the fact that a 
location made under the United States Mining Laws may have a value 


| 
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for its non-mineral resources or for non-mining purposes greater than 
its value for the mineral discovered, has no bearing on the question 
whether the discovery is such as to validate the location. See United 
States v. Iron Silver Mining Company, 128 U. S. 673, cited and applied 
in United States v. Moorhead, 59 LD. 192; United States v. Deasy, 24 F. 
2d 108; United States v. Charles A. Wing, A-23553, Blackfoot 053211, 
unreported; Helen v. Wells, etal., 541. D. 306; Cataract Gold Mining 
Company, et al., 43 L. D. 248; E.M. Palmer, 38 L.D.294. The courts 
in the cases of United States v. Lavenson (206 F. 755) and United States 
v. Lillibridge (4 F. Supp. 204) applied the comparative value theory in 
determining whether the discoveries were valid or not. But the weight 
of authority is that the mineral value of a location need not be its pre- 
dominant value in order for the discovery of mineral to be a valid one. 
Nevertheless, the value of a mining claim for purposes not connected 
with the mineral therein, may be taken into consideration in determin- 
- ing the weight and credibility to be given the testimony concerning the 
value of the mineral discovered. For instance, in the case of United 


States v. Langmade and Mistler, 52 L.D. 700 (1929), it was held that a 


clear and unequivocal showing that the location was made for bona fide 
mining and milling purposes is necessary where the lands involved are 
recreational areas in a National Forest. Similarly in the case of Helen v. 
Wells, et al., 54 L D. 306 (1933), the Department held that the existence 
of 2 valuable stand of timber on a mining claim while in no way qualify- 
ing the locator's rights under the mining laws if he has a valid claim, 

is a proper element for consideration in determining the weight and 
credibility to be attached to the testimony in determining the character of 
the lands and supplies an additional reason for clear and convincing 
evidence that the land is valuable for mineral. Also, in the case of 
E.M. Palmer, 38 L.D. 295 (1909), the Department held the fact that a 
mining claim bears timber is a proper element of proof and admissible 
in evidence as bearing upon the applicant's good faith and the weight and 
credibility to be attached to his testimony. But the rule respecting dis- 
covery of a valuable mineral deposit has remained as stated in the de- 
cision in the Castle v. Womble case, that in order to locate a mining 
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claim valuable mineral must have been discovered in quantity and 
quality sufficient to justify a prudent man to expend his labor and means 
in the reasonable hope of developing a paying mine. However, where 
other (non-mineral) rights are involved a higher degree of proof is re- 
quired than where the controversy is between rival mining claimants; 
but what must be established is the same in both cases. ! 

To constitute a valid discovery of gravel the Department has held 
that a showing must be made that the deposits can be extracted, re- 
moved, and marketed at a profit. Layman et al. v. Ellis, 52 L. D. 714 
(1929). The test in that case as to the value of the gravel deposit was 
its marketability at a profit, and cases cited therein in support of this 
standard, as applied to other non-metalliferous deposits, include the 
following: Bennett et al. v. Moll, 41 L. D. 584 (1912), holding that land 
which contained extensive deposits of volcanic ash, suitable for use in 
the manufacture of roofing material and abrasive soaps and having a 
positive commercial value for such purposes is mineral land; Stephen 
E. Day, Jr., et al., 50 L. D. 489 (1924), holding that trap rock partic- 
ularly suitable and profitably marketable as railroad ballast is a valuable 
mineral deposit; Lee Davenport et al., decided March 20, 1926 (un- 
reported), holding that amphibole schist, particularly resistant to the 
action of water, occurring in proximity to the place of use and with easy 
facilities for its transportation, and marketable at a profit for use in 
the building of a local jetty, was enterable under the mining laws; 

Charles F. Gutheridge, A-11785, decided August 3, 1928 (unreported), 
holding that deposits of fractured granite not serviceable as building 
stone suitable for rip rap on breakwaters and embankments and useful 
as railroad ballast and road material, which could be quarried and de- 
livered at a profit and taken from land of no agricultural value, was 


subject to disposition under the mining laws. The Department applied 


the same standard in the case of United States v. Barngrover et als 
57 I. D. 533 (1942), where it held that the test as to whether the silt or 
clay substances there involved may be regarded as a valuable mineral 
under the mining laws depends on its marketability, or its positive 
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commercial value. In the latter case the Department cited for com- 
parison the case of Hendler v. Lehigh Valley Railway Company, 58 Atl. 
486 (1904), where’ the court held that common mixed sand used only as 
a material for grading was not a mineral within a provision in a deed 
reserving all coal and other minerals, since it had no intrinsic value 
or use of its own apart from the land sufficient to warrant expendi- 
tures in its extraction for its own sake. The ruling appears to be con- 
sistent with the principle that the marketability of the deposit is deter- 
minative of the value of sand and gravel as minerals. 

In an opinion dated September 21, 1933 (54 LD. 294), the Solicitor 
of the Department affirmed the principles applied in the Layman v. Ellis 
case, stating that the test as to the value of common-place sand and 
gravel deposits as locatable minerals is the marketability of the pro- 
duct, it being necessary for the locator to show that by reason of acces- 
sibility, bona fides in development, proximity to market, existence of 
present demand, and other factors, the deposit is of such value that it 
can be mined, removed and disposed of at a profit. Other factors ac- 
countable in the determination of the economic feasibility of the opera- 
tion were outlined in the Solicitor's Opinion M-36295 of August 1, 1955, 
and include the quantity, quality and topographic accessibility of the de- 
posit, the cost of transportation (Big Pine Mining Corporation, 1931, 53 
L D. 410); the cost of extraction (United States v. Bullington, 1926, 51 
L D. 604; State of Washington v. McBride, 1894 (18 L. D. 199); and the 
existence of immense quantities of similar low-grade materials more 
favorably situated (Gray Trust Company, 1919, 47 L.D.18). In the 
case of United States v. D. L. Underwood, et al., A-22066, decided by 
the Department on August 11, 1939 and June 14, 1940 (Ickes v. Under- 
wood, 1944, 141 F. 2d 546, cert.den. 1944, 323 U.S. 713), it was held 
that it was necessary to prove the actual rather than the potential value 
of the gravel deposits since without a convenient market the deposits 
could not be produced at a profit no matter how extensive they might be. 


This ruling also follows the Layman v. Ellis case, and the standard to 
be applied to determine the validity: af gravel claims is whether they 
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have a positive commercial value, i.e., whether the gravel is such 


that it can be mined and marketed at a profit. | 

These criteria provide the measure for determining from the 
hearings record whether the gravel deposits in the contested claims 
are such as would warrant a man of ordinary prudence to invest his 
efforts and funds in the reasonable prospect of developing a paying 
mine. The first and third charges of the amended notice of charges 
against the claims encompass all of these factors and they provide a 
sufficient basis for challenging the validity of the claims. The third 
charge is necessarily involved in the first charge and need not have 
been itemized separately. As the value of the claims for purposes not 
connected with the minerals, therein, compared to their mineral 
values, is a proper element in determining the weight and credibility 
to be given the testimony concerning the value of the sand and gravel 
deposits, the second and fourth charges are pertinent to the first one 
and although not proper charges evidence submitted in their support 
may be considered as bearing on the good faith of the locators in making 
the locations. The finding of the Hearings Officer that the third charge 
is immaterial is erroneous. : 

The authorities cited in the contestee's brief are the same as 
those mentioned above and the reasoning applied by the contestees 
follows that outlined herein, except as to the necessity for an existing 
market for the deposits. The contestees assert that the value of the 
deposits may be measured by a prospective market, that potential and 
possible future sales are an adequate indication of value. The cases 
cited in support of this belief do not warrant the conclusion that the 
market may be prospective or potential; on the contrary positive com - 
mercial value is the measure of value applied. : 

The small tract claimants cite the Zimmerman v. Brunson case 
(39 L.D. $10, decided 1910), to support their assertion that gravel de- 
posits are not locatable minerals under the mining laws. The reasoning 
in this case was expressly overruled in the Layman case, supra, the 
Department holding that gravel is a mineral within the meaning of the 


| 
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mining laws when it can be extracted and marketed ata profit. 

The decision in the case of Anchorage Sand and Gravel Company 
v. Schubert (114 F.Supp. 436), relied upon by the small tract claimants, 
holds that sand and gravel are not locatable minerals under the mining 
laws and no valid discovery can be made where they are a part of a 
large area consisting almost exclusively of such materials and where 
they do not exist separately from the surrounding matter in which they 
are found. However, -upon appeal that decision was affirmed on other 
grounds by the United States Court of Appeals (224 F.2d 632) and the 
latter, referring to the basis for the lower court's decision, said "we 
do not reach the problem so presented." 

The mining laws do not exclude sand and gravel deposits from 
location as placers. Section 35 of Title 30, U.S.C., provides that "all 
forms of deposit excepting veins of quartz, or other rock in place, 


shall be subject to entry and patent, under like circumstances and 


conditions, and upon similar proceedings, as are provided for vein or 


lode claims," and the Materials Act of 1947 provided for sale of sand 
and gravel deposits where the disposal of such materials was not other- 
wise authorized by law "including the United States mining laws." It 
was not until the enactment of Public Law 167 on July 23, 1955, that 
common varieties of sand and gravel deposits were expressly excluded 
from location under the mining laws. 

There is nothing in any of the testimony indicating that prior to 
the classification of the lands on October 2, 1953, as being suitable for 
small tract purposes either Foster or any of the other locators of the 
two claims ever had the sand and gravel tested for its quality, its depth 
and its extent at depth or made any effort toward obtaining a plant to 
process the sand and gravel which in the opinion of some of the contes- 
tees’ witnesses would be necessary if the sand and gravel were to be 
used for concrete aggregates and which they estimated would cost about 
$50, 000. In short, prior to that date none of the steps necessary to 
market the sand: and gravel had been taken as one might reasonably ex- 
pect would have been done if there then had existed a profitable market 
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for the sand and gravel. Indeed, the first sampling and testing appears 
to have been done by Mr. Carper about May 29, 1954, when he examined 
the claims, which was almost 8 months after the classification of the 
lands. The first work toward ascertaining the depth of the deposits 
which was done by means of a bulldozer and cross-grader, apparently 
was done shortly before May 29, 1954, as Mr. Carper testified under 
cross-examination when asked whether he could estimate how ~ the 
big gravel pit had been on the claims, replied, “only a few mon 
and in answer to the question, "Done recently, is that correct" ? re- 
plied, "Yes." Mr. Carper testified he thought that the work done was 
the assessment work. | 

The failure of the mineral claimants, aside from having a few 
"construction men" look over the deposits, to do anything whatever un- 
til shortly before the hearing on the contest, toward testing the sand and 
gravel and ascertaining the depth and extent at depth of the deposits 
with a view to their commercial exploitation and toward mining and 
marketing them is strongly persuasive that when the claims were 
located the deposits had no present market value and that market value, 
if ever attained, would be in the future. This raises the question 
whether sand and gravel locations are effective as against the United 
States if when they are made the sand and gravel deposits discovered 
or exposed thereon are not "valuable mineral deposits" (section 2319, 
Revised Statutes; 30 U.S.C. 22) for lack of a present market and later 
the deposits become commercially valuable due to changing economic 
conditions, to growth of the community toward them creating a demand 
for the particular deposits or due to some other cause. But that ques- 
tion will be put aside until the question is considered as to whether 
even as late as the date of the hearing these deposits had become 
valuable by reason of any then existing profitable market for them. 

The testimony in the record pertaining to the value of the deposits 
shows that the gravel is similar in quality to that found in the area 
generally and that it does not have any special qualities which would 
give it any substantial value over and above the gravel deposits in an 
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estimated 100 to 125 sections of land in the same area. However, the 
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contestees have clearly established by the testimony of persons en- 


gaged in the sand and gravel business that the quality of the sand and 
gravel is such that, without processing, they can be used for road 
building purposes and that with processing they are suitable for other 
purposes. But the testimony of the witnesses for the contestees is in- 
conclusive as to whether the deposits are such as to justify the expendi- 
ture of approximately $50, 000 for a processing plant and the drilling of 
a well which would be necessary if the sand and gravel were to be pro- 
cessed. Mr. Murphy testified that he would not consider it economically 
sound to install a, $50, 000 processing plant for only 80 acres of gravel 
of 5-foot depth unless he had a definite commitment to sell the total 
quantity of gravel. 

The strongest evidence that a market existed for the sand and 
gravel, at least shortly before the hearing, is the testimony of Mr. 
Mendenhall who testified that he had a verbal contract with the mineral 
claimants to purchase the gravel, unprocessed, for 15¢ per cubic yard, 
that a written contract therefor was pending and that he estimated he 
would need 30 to 40, 000 cubic yards in the area during the coming 
year. Apparently this would be a sale of the gravel in place, since it 
would not be processed and the claimants would have little expense, 
leaving them most of the purchase price as clear profit. Assuming, 
then, that as of the date of the hearing the gravel in sight had market 
value, the question next to be considered is whether the sand and gravel 
exposed on either of the claims, under the prudent man theory can be 
held to be a discovery sufficient to validate each location in its entirety, 
notwithstanding the fact that on the Crocus No. 1, 6 feet of gravel have 
been exposed only in the relatively small area of about 1,500 square 
feet lying in the extreme southwesterly corner of the claim and Only 2 
to 3 feet of gravel have been exposed by the trenching on the north 
portion of the Crocus No. 2. In my opinion the prudent man theory 
cannot be so applied. Unlike gold, silver, and other precious minerals, 
sand and gravel have no intrinsic value with a consequent ever ready 
market for them the existence of which need not be proved. The sand 
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and gravel of marketable quality on the surface or exposed through the 
bulldozing and trenching, standing alone, are not indications that the 
unexposed sand and gravel at depth are of like quality and of depth and 
extent in the claims sufficient, without further development work, to 
warrant a man of ordinary prudence in the further expenditure of his 
time and money. In short, the sand and gravel exposed, standing alone, 
are not necessarily "leads" which may be followed up with reasonable 
prospects of encountering paying quantities of sand and gravel at depth 
of marketable quality. To say that the prudent man theory can be 
applied to such sand and gravel showings and that they, solely in them- 
selves, constitute valid discoveries perfecting each location in its en- 
tirety is to disregard one of the factors giving value to sand and gravel, 
namely, the quantity of the sand and gravel available of quality like 
that of the surface or near surface gravel exposed. | 


At the very most, assuming the six feet of gravel exposed by bull- 


dozing operations on the Crocus No.1 was of marketable quality and 
provided the location was otherwise valid, this discovery could have 
been sufficient only to the extent of the ten-acre tract in which it was 
exposed and such other ten-acre tracts in the claim as may have been 
shown by geologic inference or otherwise to be valuable by reason of 
their sand and gravel content. There was no testimony from which the 
conclusion might be drawn that the two or three feet of gravel exposed 
by trenching on the Crocus No. 2 claim, assuming that it is of market- 
able quality is in sufficient depth and extent as to be in and of itself a 
valuable deposit which in the absence of any bar to the validity of the 
location would be a valid discovery. In order for the two or three feet 
of gravel exposed on the Crocus No. 2 to be a valid discovery, the de- 
posit in and of itself would have to possess market value (See United 
States v. Josephine Lode Mining and Development Company, A-27090, 
May 11, 1955, unreported; United States v. Frank J. Miller, 59 LD. 
446; United States v. Strauss, et al., 59 I. D. 129,142), and geologic 
inference that valuable deposits of sand and gravel exist in the claim at 
depth could not be used in lieu of an actual discovery or exposure of 
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deposits, in sufficient quantity and quality to be prima facie valuable, 
to validate the location. See United States v. Telluride Holding Cor- 
poration, A-25727, January 18,1950, unreported; United States v. 
Arizona Manganese Corp., et al., 571 D. 558, 560; Oregon Basin Oil 
and Gas Company, 50 L. D. 244, 252, 253. 

The Government charges that the lands within the claims are non- 
mineral in character, obviously meaning all of the lands. The testi- 
mony for neither party discloses which ten-acre aliquot parts of the 
legal subdivisions comprising the Crocus No. 1 claim contain six feet 
of gravel exposed or which of the other aliquot parts of the claim can 
be shown by geologic inference to be of mineral character by reason of 
containing valuable deposits of sand and gravel. The same is true with 
respect to the lands in the Crocus No. 2claim. Section 2330 R.S., (30 
U.S.C. 36) authorizes the exclusion from a placer claim of each 10-acre 


tract, normally in a square form, which is non-mineral in character 
(Crystal Marble Quarries Co. v. Dantice, et al., 41 L.D. 642; American 


Smelting and Refining Co., 39 L.D. 299; Ferrell, et al., v. Hoge, etal., 
29 L.D. 12). Assuming the validity of a discovery on either claim, in 


order to justify classification of any of the other such aliquot parts to 
be mineral in character, it would have been necessary for the mineral 
claimants to establish that the known conditions are such as to reason- 
ably engender the belief that the part contains sand and gravel in such 
quantity and of such quality as to render its extraction profitable and 
justify expenditures to that end (United States v. Southern Pacific, 251 
U.S. 1, 13, 14; Diamond Coal and Coke Co., v. United States, 233 U.S. 
236, 249). 

iam not convinced that the verbal and pending written contract 
with the company which Mr. Mendenhall represents and which Foster 
did not mention in his testimony, are sufficient to establish that a mar- 
ket existed for these deposits even as late as the date of the hearing, 
as no actual contract between the parties was presented in evidence 
that an actual sale had been consummated. Neither am I convinced 
that the testimony of the other witnesses for the contestees established 
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definitely that such a market existed, as none, other than Mendenhall, 
testified that they contemplated any purchase of gravel from the claims. 
It is clear that the deposits had no market value, either when the small 
tract applications were filed a few months after the locations were made 
on October 29, 1951, or when the classification order was issued on 
October 2, 1953. On neither of those dates or before, were the deposits 
"valuable mineral deposits" which section 2319 R.S. (30 U.S. C. 22) re- 
quires to validate a location. That the deposits then had no such value 
is indicated by the fact that there had been no actual testing as to their 
quality, no exploration or testing as to depth and extent of the deposits, 
no work whatever done toward preparing them for market and although 
Foster had made inquiries of persons in the construction busine Ss as 
to possible sales of the gravel, none was interested in purchasing any 
of the gravel. However, on the assumption that at least the six feet of 
gravel exposed on the Crocus No. 1 claim as of the date of the hearing 
may be a valuable deposit, I now turn to the question which I put aside 
hereinbefore, namely, whether a placer location for sand and gravel 
not valuable when the claim is located, can ripen into a valid claim as 
against the United States by the sand and gravel becoming valuable thus 
finally meeting the aie igh of section 2319 R.S., thata location be 
for "valuable mineral deposi : 

As stated before, the United States Mining Laws apply to "valuable 
mineral deposits" (30 U.S.C. 22). Valuable when? On the date of loca- 
tion, within the foreseeable future as viewed from that date, or within 
the unforseeable indefinite future? No decision has been found ex- 
pressly ruling on that question. However, in the Departmental decision 
of June 14, 1940, in the Underwood case, supra, the Department held 
null and void a sand and gravel placer claim which had been located 
prior to a withdrawal of the land under the reclamation laws, the de- 
cision being based on the fact that on or before the date of the with- 
drawal "the deposits of sand and gravel in question were neither pre- 


sently nor prospectively valuable for mineral." Although the expression 


"prospectively valuable" was used, the decision clearly implies that in 
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order for the location to stand as against the governmental withdrawal 
of the land, the sand and gravel had to have market value on or before 
the date of the withdrawal. That position of the Department is consis- 
tent with the United States Supreme Court decision in the case of Union 
Oil Company v. Smith, 249 U.S. 337, 346, concerning an oil placer 
claim, where the Court said that "It is clear that in order to create 
valid rights or initiate a title against the United States a discovery of 
mineral is essential" and that prior to discovery prospectors "are not 
- treated as mere trespassers, but as licensees or tenants at will."' In 
my opinion, by "discovery of mineral", the Court did not mean mineral 
possessing no market value whatever when discovered excepting such 
speculative value as it might have due to hopes or anticipation that 
possibly on some unforseeable date in the future the deposit might ac- 
quire actual market value, through growth of a demand for the deposit 
which did not exist when the mineral was discovered. In other words, 
the discovery of "valuable mineral deposits" required by Secs. 2319 
and 2320 R.S. (30 U.S.C. 22,23), to validate a location and to enable 
the claim holder to maintain possession as against the United States, 
requires that the mineral discovered must have a present actual market 
value, as distinguished from a speculative prospective market value, a 
value which might, or might not, ever come to pass. Therefore, in 
order to prevent 2 governmental withdrawal from attaching to public 
land, a mining location thereon must have been perfected by discovery 
of mineral having a present actual market value on or before the date 
of the withdrawal. See Cameron v. United States, 252 U.S. 450, 456; 
Wilmot D. Everett, et al., decided October 17, 1955, A-27010 Supp., 
unreported; United States v. Clyde W. Riggle, et al., decided July 11, 
1955, A-27184, unreported. Absent such a discovery, the locator is 
only a tenant at will of the United States (Union Oil Company v. Smith, 
supra.) 

The classification order of October 2, 1953, was issued under 
authority of the small tract act which, unlike the earlier Taylor Grazing 
Act, contains no provision that nothing done under the act shall restrict 
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the prospecting and the locating of the mineral resources. As early 
as August 26, 1948, this Bureau took the position that an order issued 
under the small tract act classifying land, in effect ereated a reser- 
vation of the land for disposal under that act only (Chief Counsel's 
ruling of August 26, 1948, approved by the then Director). As was said 
in the ruling, "Obviously, upon the classification of a tract or area of 
land as provided by and in accordance with the small tract act, | and the 
filing of notice of such classification in the district land office, the lands 
so classified are no longer subject to other disposal so long as the 
classification remains in effect. Otherwise the matter of classifying the 
land would not serve the purpose contemplated by the act." The con- 
testees have not established that prior to the classification of the lands 
on October 2, 1953, the sand and gravel deposits within each location had 
market value which was essential to validate each and to prevent the 
withdrawal of the lands made by: the classification order from attaching. 
Therefore, each of the locations is invalid because not perfected by a 
valid discovery made prior to the classification (Cameron v. United 
States, 252 U.S. 450, 456; Wilmot D. Everett, et al., decided October 
17,1955, A-27010 Supp., unreported; United States v. Clyde w. Riggle, 
etal., decided July 11, 1955, A-27184, unreported). Furthermore, in 
my opinion, each of the locations is invalid for the reason that under 
the doctrine of relation which is generally applied to filings under the 
public land laws, the classification order related back to the dates of 
filing of the small tract applications thus precluding the attaching of 
any intervening rights to the same tracts by others through mining 
locations not perfected by valid discoveries made prior to the dates of 


filing of the applications. The issuance of leases on the applications 


would have barred mining locations, as no regulations have been 
approved by the Department permitting mining locations on lands 
covered by small tract leases (43 CFR 257.15; Departmental decision 
of August 15,1947, A-24669, unreported; compare City of Phoenix, 53 
LD. 245), and the doctrine of relation would have been applicable to the 
leases. However, no decision has been found concerning the question 
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whether the filing of a small tract application, before classification of 
the land, bars subsequent mining location for the tract or the subsequent 
validation of a prior location for sand and gravel valueless when located 
but which became valuable after the small tract application was filed. 
But in my opinion, a small tract application has such a segregative effect 
in the absence of Departmental regulations permitting locations of a 
tract covered by a small tract application. % think that although an appli- 
cant under the small tract act acquires no vested right to a lease by the 
filing of the applications, he does acquire an incipient right to one if the 
Secretary, within his discretion, decides to issue a lease; that pending 
such a decision the incipient right must be protected; and that conse- 
quently no right to the land described in the application, or the minerals 
therein, can be acquired by a mining location made after the filing of 
the application or by one made prior to such filing if the mineral dis- 
covered was valueless when located and when the small tract application 


was filed. Compare Monolith Portland Cement Co., et al., 81 L D. 43, 


48; also, see the decisions in the cases of Northern Pacific Railway Co. 
v. Joslin, 49 L.D. 405, and E, Clark White v. Alford Roos, 55 L D. 605, 
607, concerning the segregative effect of applications under the stock- 
raising homestead act, since repealed, and designations of lands there- 
under which in effect were classifications of land. 

No evidence was presented with respect to charge No. 5, and it 
is considered that this charge was abandoned at the time of the hearing. 

The decision of the Hearings Officer is reversed, and the claims 
are held invalid for the reasons outlined above. 

The right of appeal therefrom to the Secretary of the Interior is 
allowed. If an appeal is taken it must be received in this office within 
30 days from notice hereof and must be accompanied by a $5. 00 filing 
fee. Strict compliance must be made with 43 CFR secs. 221.31 to 
221.34, inclusive, and other pertinent sections of the Rules of Practice, 
effective May 1, 1956. See Information Sheet attached. In the event of 
appeal the adverse parties to be served with notice thereof are the small 
tract lease applicants for the same lands, who may be reached through 
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Attorney Morton Galane, Cornet Building, 401 Fremont Street, Las 
Vegas, Nevada. | 


/s/ Edward Worzley 
Director | 


DECISIONS OF THE 
DEPARTMENT OF THE INTERIOR 


UNITED STATES V. EVERETT FOSTER ET AL. | 
A-27421 Decided January 8, 1958 


* x K * | 
APPEAL FROM THE BUREAU OF LAND MANAGEMENT 

This is an appeal to the Secretary of the Interior by mining claim- 
ant Everett Foster and others from a decision dated September 19, 1956, 
by the Director of the Bureau of Land Management, wherein the Direc- 
tor reversed the decision of a hearing officer in holding two sand and 
gravel placer mining claims, Crocus No. 1 and Crocus No. 2, located 
on October 29, 1951, on the NE1/4NE1/4 and SE1/4NE1/4 sec. 29, T. 
22S., R. 61 E., M.D.M., Nevada, to be valid claims under the 
mining laws (30 U.S.C., 1952 ed., sec. 21 et seq. ). | 

On July 10, 1953, adverse proceedings were initiated against 
the claims by the United States. On October 4, 1954, the United States 
amended its charges against the recs As amended, the charges, as 
to each claim, were -- ! 

1. That minerals have not been found within the limits of the 
claim in sufficient quantities or quality to constitute a valid discovery. 

2. That the land is more valuable for residential = busines s 
site purposes than for mining. ! 

3. That there has been no actual production and sale of a valuable 
mineral from the claim and it has not been shown that a marketable 
product exists within the limits of the claim. 

4. That the land was not located in good faith for mining pur- 
poses, but to control land valuable for homesites, and/or other non- 
mining purposes. 





52 

5. That there has been insufficient work done upon the claim to 
conform with the statutory requirements. 

A hearing was held on the amended charges against both claims 
from December 6 through December 10,1954, at which the proceedings 
were consolidated. The Southern Nevada Home-Siters, Inc., acting on 
behalf of certain individual members of the corporation, whose appli- 
cations under the Small Tract Act (43 U.S.C., 1952 ed., Supp. IV, secs. 
682a-e) conflicted with the mining claims, was permitted to intervene 
at the hearing. 

On March 30,1955, the hearing officer rendered his decision, 
hoiding, among other things, that of the five charges brought against the 
claims only the first charge was material. He held that the question to 
be determined, under this charge, was whether the sand and gravel 
found on the claims could be extracted, removed and marketed at a pro- 
fit. He found that the Government had not sustained its charge and that 
the claims are valid. 

Upon review the Director held that the hearing officer had been 
in error in holding the third charge to be immaterial and that, while the 
second and fourth charges were not proper charges, evidence submitted 
in support thereof may be considered as bearing on the good faith of the 
locators in making the locations. He also held that since no evidence 
was introduced relating to the fifth charge it must be considered to have 
been abandoned at the time of the hearing. The Director held that, the 
Government having brought the charges against the validity of the claims, 
it had the burden of proving the charges with sufficient evidence to make 
a prima facie case, whereupon it was incumbent on the contestees to re- 
fute those charges by a preponderance of the evidence. 

He found nothing in the testimony to show that the claimants had 
had the sand and gravel tested for its quality, its depth, or its extent 
or that they had done anything toward marketing the deposits until after 
the land had been classified for lease and sale under the Small Tract 
Act on October 2, 1953 (Nevada Small Tract Classification No.95, 18 
F.R. 6413). He also found that the contestees had not successfully refuted 





53 | 
the testimony of a Government witness that no market existed for these 
deposits and that even on the assumption that there was such a market 


at the time of the hearing, there had been no market for the sand and 
gravel on these claims when the land was classified for small tract pur- 
poses. He held that a prospective market is not sufficient to validate 
sand and gravel claims, that there must be a present actual market 
value. He held that the classification of the land for small tract pur- 
poses in and of itself withdrew the land from the operation of the mining 
laws, and that since it had not been shown that the sand and gravel de- 
posits found within the limits of the claims,could, prior to October 2, 
1953, be removed and marketed at a profit the classification attached 
to the land and that after the classification the contestees could not per- 
fect their claims. He held further that the classification must be held 
to relate back to the filing of applications for small tract leases on these 
lands in order that the incipient rights of the applicants might be pro- 
tected. He found that these applications had been filed a few months 
after the location of the claims and that since the contestees had not 
shown that the sand and gravel from their claims was marketable at the 
time of those filings. any. showing of marketability at the time of the hear- 
ing could avail the contestees nothing. He therefore held the claims to 
be invalid. , | 

The appellants contend that the Director failed to give proper 
weight to the findings of fact by the hearing officer; that he erred in 
his evaluation of the evidence; that he committed certain procedural 
errors; and that the Director erred in holding that a prospective mar- 
ket is not sufficient to validate the claims. They contend that they dis- 
covered valuable mineral deposits on the claims in October 1951; that 
at that time there was a present demand for the sand and gravel as well 
as such a prospective market as would justify a prudent man in expend- 
ing time and money in the reasonable hope of developing a paying mine; 
that the demand existed at the time of the hearing, and still exists. 
They state that if no discovery had ever been made on the claims the 
classification order of October 2, 1953, would have withdrawn the land 


| 
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from subsequent location and discovery. They contend, however, that 


since they made discovery prior to that date and prior to the filing of 


the small tract applications, it is unnecessary to consider the Director's 
decision with respect to the segregative effect of the small tract appli- 
cations. 

Under the mining laws all valuable mineral deposits in the public 
lands of the United States are open to exploration and purchase and the 
lands in which they are found are open to occupation and purchase ex- 
cept as they may have been withdrawn or reserved for other purposes 
and except as other provision may have been made for their disposition 
(30 U.S.C., 1952 ed., sec. 22). While the lands remain open and until 
other rights have attached thereto, the discovery of a valuable mineral 
deposit within the limits of a claim will validate the claim (30 U.S.C., 
1952 ed., secs. 23, 35) if other requirements of the law have been met. 
In order to satisfy the requirement of discovery on a placer mining 
claim located for sand and gravel 1/ it must be shown that the deposit 
can be extracted, removed, and marketed at a profit. This includes a 
favorable showing as to the accessibility of the deposit, bona fides in 
development, proximity to market, and the existence of a present de- 
mand for the sand and gravel. Associate Solicitor's opinion M-36295 
(August 1, 1955); Solicitor's opinion, 54 L D. 294 (1933); Layman et al. v. 
Ellis, 52 L. D, 714 (1929). 

It should be pointed out at this time that the mere fact that sand 
and gravel may be sold does not in and of itself establish that a dis- 
covery of a valuable deposit of minerals has been made under the min- 
ing laws. This is clearly evidenced by the Materials Act of July 31, 
1947, as originally enacted (43 U.S.C., 1952 ed., secs. 1185-1187). 
Section 1 of the act authorizes the Secretary of the Interior to dispose 
of, among other ‘materials, sand and gravel if the disposal of such 
materials is not otherwise expressly authorized by law, including the 


1/ Section 3 of the act of July 23, 1955 (30 U.S. C., 1952 ed., Supp. IV, 
sec. 611), provides that deposits of common varieties of sand and gravel 
shall not be deemed to be valuable mineral deposits within the meaning 
of the mining laws so as to give effective validity to any mining claim 
thereafter located under such laws. 
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mining laws. Section 1 further requires disposals to be made upon the 


basis of adequate compensation, with certain exceptions. Section a5 
therefore, clearly reflects a congressional understanding that there are 
sand and gravel deposits on public lands which can be sold but which do 
not meet the requirements of the mining laws.— 2/ 

Turning first to the issue of whether a discovery sufficient to vali- 
date these sand and gravel claims. has been made, we find the contestee 
contending that the discovery was made prior to the time the location 
notices were filed. The only evidence in the record of the hearing on 
this point is that of Everett Foster, the only one of the locators to testify 
at the hearing (Tr. 401-422). Mr. Foster stated that he and his asso- 
ciates became interested in searching for deposits of sand and gravel 
in the Las Vegas area several months before these claims were located; 
that the interest was generated by talk he heard that there was a de- 
mand for sand and gravel ; that he and his associates confined their 
search to the area south and east of the city because gravel pits were 
being operated north of the city and they were looking for another place. 
Mr. Foster testified that while he knows nothing about sand and gravel 
or operating a sand and gravel plant he talked with certain men who 
knew sand and gravel and that they told him that the land on which the 
claims were subsequently located should contain good sand and gravel. 
He testified further that at that time there was talk of building a road 
near the claims but that there were no residential or business con- 
struction activities in the area of the claims. He discussed the possible 
sale of the gravel with several parties, one of whom had the contract to 
build the proposed road. That party told him he already had his own 
plants and "the 18 mile haul would probably be a little too far" (Tr. 415). 
Other parties also told him they thought the haul of 13 miles to market 
was a little too far at that time (Tr. 407). | 

On the basis of this testimony, certainly it cannot be said that a 
discovery of valuable mineral deposits had been made prior to the date 


27 Section 1 was recently amended by the act of July 23, 1955 (supra, fn. 1), 
without pertinent change so far as the point under consideration is con- 
cerned. 
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when the claims were located. No evidence was introduced that the de- 
posits had been tested as to either their quality or their quantity. Except 
for talk that there was a demand for sand and gravel, the locators had 
no reason to believe that the deposits on these claims could be sold at a 
profit in a market which may have existed at some distance from the 
claims. 

The appellants appear to be under the impression that all that is 
necessary to validate sand and gravel claims is to see the sand and gravel 
on public domain and to file a claim thereon. Such is not the case. Be- 
fore such a claim has any validity it must be shown that the sand and 
gravel are of a quality acceptable for the type of work being done in the 
market area, that the extent of the deposit is such that it would be profit- 
able to extract it and process it if that is necessary, and that there is a 
present demand for the sand and gravel. The appellants having failed 
to make this showing, their contention that the discovery was made be- 
fore October 29, 1951, must fail. 

However, under the charges made by the Government, it was not 
necessary for the appellants to show discovery prior to the date of the 


location of the claims. Under the mining laws, one may take possession 


of vacant public land open to location under those laws and. after filing 
notice of location, retain that possession against all except the Govern- 
ment while he is ‘in diligent prosecution of his efforts to discover valuable 
minerals therein. While he is in possession of the land, he is not re- 
garded as a trespasser because he is on the land with the tacit consent 
of the Government. However, when the Government withdraws that 
consent, either by withdrawing the land from the operation of the mining 
laws or by the institution of adverse proceedings against the claims, the 
locator must show that he has made a discovery of valuable mineral 
deposits within the limits of the claim in order to retain his possession. 
When the Government withdraws the land, a discovery after the with- 
drawal will not serve to validate the claim. However, when adverse 
proceedings are instituted against a claim involving land which remains 
open to the operation of the mining laws, discovery may be proved, even 
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though that discovery may have been made after adverse proceedings 
have been started and such a discovery will permit the locator to retain 
possession of the land, all else being regular, and in the absence of a 
withdrawal of the land in the interim. | 

The lands involved in this proceeding were open to the operation 
of the mining laws when the Government challenged the validity of the 
claims on July 10,1953. As that was before the land was classified for 
small tract purposes, a consideration of the effect of that classification 
will be deferred until a determination is made as to whether, ‘on the 
basis of the present record, the locators met the prescribed test to give 
validity to sand and gravel claims, which must include a showing that 
the deposits can be marketed at a profit. 

The evidence shows generally that sand and gravel exist in the 
Las Vegas area in unlimited quantities, that all of this sand and gravel 
is not fit for commercial use, that most of it is of poor quality, but 
that sand and gravel of the same quality as is found on these claims 
are being used commercially in the area. While the market appears to 
be adequately supplied at the present time, the operators of plants for 
the processing of sand and gravel to be used in light construction work 
and those using the material as it comes from the pits are always on 
the lookout for additional deposits to meet their needs when the deposits 
presently in use are exhausted. The tests they use in determining the 
desirability of a deposit are its quality, its depth and its distance from 
its ultimate place of use. | 

Several of the witnesses for the contestee testified that. given the 
quality and depth assigned to these deposits by the contestees they 
would be good deposits, that they are not at present obtaining sand and 
gravel so far from the city, but that when the present supplies nearer 
to the city are exhausted they will have to haul from a greater distance 
to get suitable sand and gravel. : 

There is much evidence in the record with respect to whether it 
would be economically feasible to install a plant on the claims for the 


processing of sand and gravel. While William L. Shafer, the principal 


| 


| 
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witness for the Government, testified that the cost of installing such a 
plant would be prohibitive, particularly in view of the distance of the 
claims from the present market, some witnesses for the contestees ex- 
pressed their opinion that one might make a profit out of such an opera- 
tion. They based their opinion, however, on estimates made by the 
contestees as to the amount of sand and gravel present on the claims. 
As will be shown later, there is no conclusive or even substantial proof 
in the record that the deposits are as extensive as the contestees claim. 

No sale of the sand and gravel had occurred at the time of the 
hearing but testimony was given by Verne Cornell Mendenhall that he 
had made a verbal contract to buy the sand and gravel for 15 cents a yard 
(Tr. 504-505). The contestees have subsequently submitted a copy of a 
lease they have entered into with Ideal Asphalt Paving Co., Inc. (Mr. 
Mendenhall's firm), which authorizes the lessee to take gravel from 
the claims on a royalty basis of 5 cents a yard. The agreement does 
not, however, bind the lessee to take any specified amount of gravel. 
In fact, it does not bind the lessee to take any gravel and it is only slight 
evidence that the material on the claims is saleable. Moreover, the 
lease is dated August 8,1956, a year and 8 months after Mr. Mendenhall 
testified to a verbal contract, and it includes the Olinda claim, which 
is an adjoining claim not involved here. 

There is evidence, not without conflict, that the deposits on these 
claims are suitable for the base course in road work, without any pro- 
cessing, and that road building is proposed in the immediate area of the 


claim. Some processing (crushing, screening, etc.) is required for 


other road work. However, there is also evidence that wherever possible 
sand and gravel for road building are obtained free of charge or through 
arrangements whereby the sand and gravel are obtained in exchange for 
services. The county does not buy the sand and gravel which it uses in 
the construction of its roads and when it was discovered that the sand 
and gravel on these claims could not be obtained free of charge, the 
county lost interest in the claims as a source of supply (Tr. 357-358). 
There is also testimony to the effect that when roads are built the 
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builders attempt to obtain the sand and gravel as close to the road as 
possible and that they prefer not to haul sand and gravel more than 2 
miles for use on the roads. When the distance becomes greater than 
that, the road builder looks for another source of supply. Thus even if 
the sand and gravel from these claims were to be used on the Erepaeee 
roads, apparently a very limited amount would be used and there is no 
persuasive evidence that the claimants would realize a profit si the 
disposition of the material. 

Although the contestees had held these claims for over 3 years 
at the time of the hearing, they had not been able tox dispose of any 
material from the claims, even in what they urged was an expanding 
market. While the fact that no sale had been mate at the time of the 
hearing is not controlling in itself, yet it is persuasive that certain 
factors must have been involved which prevented the sale. If the de- 
posits were of acceptable quality and existed in such a quantity as to 
make the extraction worthwhile, then if the demand were there the con- 
testees should have been able to dispose of the material at a profit. On 
the other hand, if the market was such that it would not pay to extract 
the material and haul it to that market, then it cannot be said that the 
deposits from these claims meet the test of discovery for sand and 
gravel claims under the mining laws. ! 

We have on the one hand a witness for the Government testifying 
that the market is adequately supplied with sand and gravel from deposits 
nearer the market than those on the contestees' claims and that the sand 
and gravel on these claims are not marketable at a profit because the 
deposits could not compete in that market in view of the high cost of 
hauling the material to the present market. On the other hand, there 
is some evidence that the contestees could successfully compete in the 
present market. The strongest evidence for the contestees is that 
they will be able to compete in the future when the market moves 
closer to the claims. However, a prospective market, using that term 
in the sense of a market to be developed in the future, is not sufficient 


to establish the validity of a claim under attack at the present time. 
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In their appeal the contestees vigorously attack the testimony of 
Shafer, the principal Government witness and a mining engineer in the 
employ of the Bureau of Land Management. Briefly, Shafer testified 
that the material in the claims is of poor quality, that it is the same 
as material found all over the Las Vegas Valley, that the market is 


being adequately supplied and that in view of the expense of mining, 
processing, and transporting the material he did not believe a profit- 
able mining operation could be conducted on the claims. 2/ The con- 


testees question Shafer's competence as an engineer by saying that al- 
though he examined the claims for several] days, he made only a visual 
examination. He did not sample the gravel for testing purposes. He 
did not bore test holes to ascertain depth. The contestees then ridicule 
Shafer’s competence to testify as a marketing, production, and trans- 
portation expert, but do not point out wherein his testimony was de- 
ficient or wrong on its face. 

The contestees called, in addition to Foster, several witnesses 
whose composite testimony has been summarized. But when the testi- 
mony of each witness is examined, many weaknesses and inconsistencies 
are revealed. A. F. Carper, a mining engineer, was employed by the 
contestees to examine the claims. He testified that the gravel was of a 
good quality and gave estimates as to the quantity of gravel upon the 
basis of 6- and 8-foot depths (Tr. 276,282). However, he did not bore 
any test holes to ascertain depth or to obtain samples throughout the 
claims. He testified only to examining development work which is con- 
fined to a 300-foot circle from a point common to the two claims and a 
third adjoining claim. He stated that in the center there was a bull- 
dozed pit some 6 feet deep from which gravel had been piled up and that 


3/ The only other Government witness was Phillip E. Mudgett, also 


a mining engineer of the Bureau of Land Management, who corro- 
borated Shafer's testimony as to the poor quality of the sand and gravel 
on the claims but said the material was the same as that used commer- 
cially in the Las Vegas area. 
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around it were 16 trenches 2 to 3 feet deep (Tr. 275, 277). He took 
samples from the pit, which is 50 by 30 feet, and made a screen 
analysis (Tr. 298-299). Carper prepared a report of his examination 
(Contestees’ Exhibit L). 

It appears that Carper did little more than Shafer, except possibly 
as to the sampling and screen test. But Shafer testified that on his first 
examination of the claims in 1952 he obtained a sample and made a rough 
sieve analysis, although he did not testify directly as to the results (Tr. 
65). Shafer testified the bulldozed pit had a maximum depth of 4 feet 
and lies.only partly within the Crocus No. 1 and not within the Crocus 
No. 2, the latter having only a trench cut on it (Tr. 21-22), but ad- 
mitted later the workings might all be on the claims (Tr. 89-90). He 
also spent a total of 5 days examining the claims whereas Carper spent 
one day (Tr. 67-68, 298). It is interesting to note with respect to the 
contestees' assumption from Carper's report that gravel exists through- 
out the claims at a minimum depth of 6 feet that in their cross- 
examination of Shafer they secured his admission that there is no stan- | 
dard test for gravel which comprehends determining the depth of a de- 
posit from cuts and pits as much as a quarter of mile away (Tr. 132- 
133). | 

Press Lamb, superintendent for the Clark County Road Depart- 
ment, testified on direct examination for the contestees that he had put 
test holes on the claims with a bulldozer to test depth and quality and 
found good road gravel and lots of it (Tr. 199). On cross-examination, 
he said three holes were put down but that he really did not know whether 
he was on the claims in question and really made no tests of the sand 
and gravel (Tr. 200,203). He did not say what depth of gravel was 
found. He testified that although the county was hauling gravel 8 miles 
for road work, it was “awfully costly to do it" and 2 miles or less was 
ideal (Tr. 202-208). Mary Dianne Claney, wife of one of the contestees 
named with respect to Crocus No. 2, testified that she was on the claims 
when Lamb began his work (Tr. 494), although Lamb had stated no one 
was with him but his men (Tr. 203). 
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Mendenhall was the only other witness to testify to the depth of 
the gravel. He said it was 6 feet on the bank of the gravel exposed in 
the excavations (Tr. 504). 

From this testimony, it is evident that the depth of the gravel on 
the claims has been revealed in only one pit on the claims. The evidence 
is conflicting whether the depth exposed is 4 feet or 6 feet and there is 
no evidence that the depth, whatever it may be, extends throughout the 
claims. Thus there is no credible evidence of a discovery of gravel in 
commercial quantities. 

Now as to quality. Shafer's testimony conflicts with Carper's. 
Lamb's testimony is general but must be sharply discounted in view of 
the uncertainty as to whether he was on the claims and his admission 
that he really did not test the sand and gravel. Mendenhall testified un- 
equivocally that the gravel is good, but by the contestees' own showing 
with respect to the lease his company has entered into with the con- 
testees, as contrasted with his testimony as to a verbal contract to buy 
the sand and gravel, his testimony is also open to question. 

In addition. to these witnesses, the contestees called others. John 
M. Murphy, who was engaged in general contracting, testified on cross- 
examination that he could make no specific statement as to either the 
quality or quantity of sand and gravel on the Crocus claims (Tr. 376). 
He did not say that he had been on the claims so it must be assumed 
that he never examined the ciaims. C. D. Stewart, also engaged in con- 
struction, testified that a gravel pit 6 feet deep with the screen analysis 
shown in the Carper report would be very valuable and that he certainly 
would be-interested in 80 acres of such gravel (Tr. 449). But he said he 
did not himself know of any sand and gravel in the Las Vegas area hav- 
ing the gradation shown in the Carper report (Tr. 455), and he too did 
not testify that he had seen or been on the claims. Elvin Hitchcock, en- 
gaged in the sand and gravel business, testified that a gravel of the 
Carper gradation was good gravel worth buying (Tr. 472), and that he 
guessed, but did not know without testing, that there was gravel of that 
gradation in the Las Vegas area (Tr. 475). On cross-examination he 
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testified that the gravel would have to be processed before it could be 
used for road gravel or for concrete (Tr. 477). He also testified that 
he would not go 11 miles out at the time of the hearing and get sand and 
gravel of the gradation shown in the Carper report and haul it to his 
plant for concrete aggregate purposes, that it would be very close 
whether he could make a profit or not (Tr. 478-479). He also did not 
testify that he had seen or been on the claims. : 

The three witnesses just mentioned, Messrs. Murphy, Stewart, 
and Hitchcock, obviously were not familiar with the claims, not having 
been on them. Murphy specifically said that he could not testify as to 
the quantity or quality of material on the claims. Hitchcock and Stewart 
testified only as to a hypothetical gravel deposit covering 80 acres with 
a depth of 6 feet. Even then Hitchcock said he would not go 11 miles for 


it, that being approximately the distance of the Crocus claims from the 


center of town. 


One remaining witness called by the contestees was George C. 
Monohan, county engineer for Clark County. He testified that he had 
made a visual examination of the claims and that he was sure it would 
meet the State specifications for road work because all the gravel in the 
general area had been tested and met those specifications (Tr. 350). 

He said the gravel on the claims "is good, that is, the gravel in the area 
has always proved to be very good” for road purposes (Tr. 353). He 
said on cross-examination that the general area that he was talking about 
covered 6 to 8 miles north and south in the west side of the Las Vegas 
Valley (Tr. 360). He made it plain that the county was interested only 
in gravel that it could obtain free of charge, except for such work as 

the county might perform in return, like graveling a haul road for the 
owner of the gravel (Tr. 357-358, 364). 

It may be noted at this point that of the contestees' witnesses only 
three definitely examined the claims. Of the three, Monohan and Men- 
denhall made only a visual examination, the type of examination that 
the contestees assail as being unscientific in regard to Shafer. Carper's 
examination was visual too, with respect to ascertaining the existence 
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of chert and other deleterious substances. His only additional examina- 
tion was to screen the material for size. 

After a careful review of all of the testimony introduced at the 
hearing, the conclusion is inescapable that while the Government may 
not have proved conclusively by its own witnesses that the deposits on 
these claims could not be disposed of at a profit, the contestees' own 
witnesses gave testimony on direct examination and cross-examination 
which materially strengthens the Government's position. It is axiomatic 
that evidence given by a defendant's witnesses may be considered 
against the defendant. Taking the testimony as a whole, it must be held 
that the weight of the evidence is that there is no present demand for 
the deposits on these claims and that such deposits could not be dis- 
posed of in the present market at a profit. This being so, the Govern- 
ment must prevail and the claims must be held to be null and void. 

It having been shown by a preponderance of the evidence that the 
claims are not valid claims, we do not reach the Director's holdings 
that the classification of the lands for small tract purposes on October 
2,1953, withdrew the lands from the operation of the mining laws and 
that applications for small tract leases on those lands filed prior to 
that date are entitled to protection. 

° With respect to the procedural issues raised by the contestees, 
nothing in the record indicates that the contestees were prejudiced in 
any way by any rulings which may have been made either by the hearing 
officer or by the Director. Under the charges brought against the 
claims, the contestees had the burden of showing that they had made a 
valid discovery within the limits of the claims. Although the Govern- 
ment initiated the charges and had the initial burden of sustaining at 
least the first charge -- that there had been no discovery -- if it were 
to prevail in the contests, once the Government had produced evidence 


to show that no discovery had been made, it was up to the contestees 
to overcome that evidence. This they failed to do. 

The fact that representation was had on behalf of certain small 
tract applicants for the lands did not prevent the contestees from 


making that showing. It was their own inability to show a present mar- 
ket for the deposits plus the Government's showing that no such market 
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exists which defeated them. ! 

That one of the Government witnesses may have been permitted 
to read from a report which was not admitted into evidence is also im- 
material. Whatever the witness may have read from a report which was 
not placed in evidence, the contestees were free to cross-examine him 
on that part of the report from which he read. Whatever else may have 
been contained in that report is not a part of the present record and it 
was not considered in reaching a determination as to the validity of the 
claims. It must be remembered that the technical exclusionary rules 
of evidence are not binding in administrative proceedings. Opp Cotton 
Mills v. Administrator, 312 U.S. 126 (1941); Willapoint Oysters v. 
Ewing, 174 F.2d 676, 690 (9th Cir., 1949), cert.denied, 388 U.S. 860. 

Accordingly, and for the reasons discussed above, it must be 
held that the mining claims designated as Crocus No. 1 and Crocus No. 
2 are without validity. : 

As the decision in this case turns upon the evidence adduced at 
the hearing and the contestees have fully set forth their analysis of the 
evidence, no point would be served by hearing oral argument in the 
case. Accordingly, the contestees' motion for oral argument is denied. 

Pursuant to the authority delegated to the Solicitor by the Secre- 
tary of the Interior (sec. 23, Order No. 2509, as revised; 17 F. R. 
6794), the Director's decision, insofar as it held the Crocus No. 1 and 
Crocus No. 2 to be invalid for lack of a valid discovery is affirmed. 


/s/ Edmund T. Fritz 
Coputy Solicitor 3 
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EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 


UNITED STATES DEPARTMENT OF THE INTERIOR 
BUREAU OF LAND MANAGEMENT 
In the Matter of: 


UNITED STATES OF AMERICA, 
vs. : Contest No. 2474 
EVERETT FOSTER, DeESTA FOSTER.’ 


In the Matter of: 
UNITED STATES OF AMERICA, 

vs. | ; Contest No. 2475 
J. R. OSBORNE, EVERETT FOSTER : 


Lodge Room, Elks Club, 
Third and Carson Streets, 
Las Vegas, Nevada, 
Monday, December 6, 1954. 
The above-entitled matter came on for hearing before ROBERT 
T. FELTON, Hearing Officer, at 10:00 o’clock, a.m. 
APPEARANCES: 


OTTO AHO, Office of Solicitor, 
! Salt Lake City, Utah, appearing on 
behalf of the United States of America. 


RALPH E. BECKER 
and 1346 Connecticut Avenue, 


JOSEPH ZORN, Washington, D.C., appearing on behalf 
of the Contestees. 


LEON FISHER, 408 East Tonopah Boulevard, 
North Las Vegas, Nevada, appearing on 
behalf of the Southern Nevada Home-Siters 
Association. 


x % * ok 
Hearing Officer Felton: * * * 
is there a possible intervenor this morning, if so will you please 


state your name and address for the record? 
Mr. Fisher: My name is Leon Fisher, 408 E. Tonopah Boulevard, 
North Las Vegas, Nevada. My position is Executive Secretary of the 
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Southern Nevada Home-Siters Association and I'm here at the direction 
of the board of directors and officers of that Association as intervenor. 

Hearing Officer Felton: The record will show, please, that the 
intervenor has deposited $25. 00 for his share of the reporting service. 

Now, Mr. Becker:? | 

Mr. Becker: I don’t want to be technically objectionable at this 
time or any other time. I feel that Mr. Fisher's appearance is im- 
material in this proceeding and I do not see that his association or his 
appearance in any way is meritorious and they have no claim of any 
kind or nature that would give them a position as intervenor in this pro- 
ceeding and at this time I would like to assert an objection to their 
intervention in this proceeding. : 

Hearing Officer Felton: Your objection will be noted on the 
record. Mr. Fisher will become an intervenor in this proceeding. 

Mr. Fisher: Mr. Examiner, the Home-Siters Association in no 
way possible feels that our representation in these hearings are im- 
material, irrelevant and of no consequence. ! 


Hearing Officer Felton: Excuse me, Mr. Fisher, I have already 
ruled on his objection and you are in the hearing. : 


Mr. Fisher: Id like to state further that we are here also as 
attorneys in fact on Crocus Claims No. 1 and 2 by virtue of that power 
being granted to me by several homesite applicants who have directed 
that I appear here as their attorney in fact. I would like them to sub- 
mit the letters as soon as I find them in behalf of a Mr. Earl M. Turner, 
Box 901, Henderson, Nevada, a homesite applicant in Contest 2475, and 
a Mr. Leo I. Shiffman, homesite applicant, who is concerned with 

7 Contest 2475 which are being presented this morning. I should 
like to have these representations entered into the record if counsel 
for the contestees does not object. | 

Mr. Becker: We still maintain the same objection and there is 
one question I would like to ask Mr. Fisher and through the Examine so 
I'd like to ask if Mr. Fisher is appearing here as an attorney-at-law 
admitted to practice before the Bureau of Lane Management of the 
Interior or just a layman who is representative of this so-called 





68 
Southern Nevada Home-Siters Association. 

Hearing Officer Felton: He is a layman as I understand, is that 
right ? 

Mr. Fisher: Yes. 

Mr. Becker: And never been admitted to practice before the 
Bureau of Land Management of the Interior? 

Hearing Officer Felton: That's right. You are acting in 
representative capacity, is that not right, Mr. Fisher, as attorney for 
these people? 

Mr. Fisher: The legal definitions of attorney in fact escape me 
and are not of my knowledge. 

Mr. Zorn: May we note on the record we enter an objection to a 
layman appearing in a representative capacity as an attorney for in- 
dividuals who are not parties to this proceeding? 

Hearing Officer Felton: Your objection will be noted on the record. 

Mr. Zorn: Thank you, sir. 

Hearing Officer Felton: Off the record. 

{Discussion off the record. ) 

Hearing Officer Felton: On the record. 

Mr. Fisher has offered an authorization into the record, a 
letter dated December 2, 1954, and directed to him by Leo L Shiffman. 
This will be marked Intervenor's Exhibit A for identification and the 
letter to Mr. Fisher from Mr. Earl M. Turner of December 2, 1954, 
will be marked Intervenor's Exhibit B for identification. 


Pm just marking them in that way so if there's any objections 
they can be noted on the record. 


{Thereupon the documents above-referred to were 
| marked Intervenor's Exhibits A and B for Identifi- 
cation. ) 


Hearing Officer Felton: Do you have any objection, sir? 

Mr. Becker: No. There is one thing I would just like to have 
noted at this time and that is that we have a continuing objection to the 
line of either examination or statements of any kind that may be made 
by Mr. Fisher in the course of the proceedings so I won't continuously 
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object to this type of testimony and the record be so noted. | 
Hearing Officer Felton: All right, Mr. Becker, you have con- 
tinuous objections to these things that have been previous and i will be 
9 forthcoming from Mr. Fisher. | 
* * 
10 Hearing Officer Felton: Go ahead, Mr. Aho. 
Mr. Aho: I call Mr. Shafer. 
ee 2 WILLIAM L. SHAFER, 
was called as a witness and having been duly sworn by the Hearing 
Officer, was examined and testified as follows: 
DIRECT EXAMINATION 
By Mr. Aho: 
Q. Please state your full name and title of your present position. 
A. William L. Shafer, Evaluation Engineer, Mining. 
Q. That is Area 2 of the Bureau of Land Management? A. That's 
correct. | 
* * * x | 
Q. In your position as evaluation engineer, mining, for the 
Bureau of Land Management, are you required to examine mining claims ? 
A. Yes, sir, Iam. | 
* * * = « 
Q. Did you make an examination of the Crocus No. 1 Mining 
Claim and the Crocus No. 2 Mining Claim? A. Yes, sir, I did. 
Q. Did anyone accompany you when you made your examinations ? 
A. Yes. | 
Q. Tell us who and when. A. My first examination was made 
in August of 1952. I was alone at that time. The second examination 
was made from September 6 to approximately September 20 of 1954, 
At that time I was accompanied by Mr. Phillip Mudgett. Subsequently, 
an examination was made in early November of 1954 and I was accom- 





panied by Mr. Carper. 
Q. You referred to these dates in response to my question 
which related to both of the claims. Did you infer that you examined 


both claims at about the same time? A. Approximately the same time. 
* * * * | 


i 


| 
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16 Q. From a geographical standpoint, where are the claims located 
and refer to each claim separately? A. The claims are located approxi- 
mately 12 miles south of Las Vegas. They lie adjacent and immediately 
west of Highway 91 which is the main Los Angeles-Las Vegas Highway. 
The Northeast Quarter of the Northeast Quarter of Section 29 and, also, 
the Southeast Quarter of the Northeast Quarter both front upon this 
highway. 

% * x x 

18 Q. How much time have you spent in the Las Vegas Valley area? 
A. During the past four years I have spent approximately one year's 
time in the Las Vegas area. 

Q. That is, you have been in the area four years but you have 
made trips in and out, or is that working time? A. During my employ- 
ment with the Bureau of Land Management over a period of the last four 
years, I have spent approximately one year's time on examinations of 
mining claims and other land activities in the Las Vegas area. 

Q. You have examined numerous mining claims in the Las Vegas 


Valley? A. Yes, sir, I have. 
oF ae ak * 


21 Q. Mr. Shafer, I'm going to refer back to my earlier question 


as to what workings or improvements were on the Crocus Nos. 1 and 

2 Placer Mining Claims. So will you please tell us what are on the 
claims and refer to them also on Government's Exhibit No. 1? A. 
Referring first to the Crocus No. 1 Placer Mining Claim and to Govern- 
ment’s Exhibit No. 1, during the examination of this claim, we found 
what we have designated for notekeeping and for identification purposes 
as Excavation 15-13/16-1. This consists of a large pile of gravel that 
is approximately 120 feet by 80 feet by 8 feet in height that has been 
stacked by means of bulldozer. Surrounding the pile is shallow stripping 
and numerous angle dozer cuts presumably what have been made by an 
angle dozer to a depth of a foot to a foot and a half and a width of approxi- 
mately two feet. The maximum depth of the pit from which the bull- 
dozed material had been excavated is approximately four feet. The 
material exposed in the pit and stockpile by means of the bulldozer is a 
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dolomitic limestone that is generally minus two and a half inches in 


size and has been intermixed and intermingled with a brownish sandy 
silt and a brown, reddish brown buff colored sandstone. | 
From 2 visual inspection of that material it appears that it would 
run approximately 70 to 80 percent sand and gravel and 20 to 30 percent 
_ silt, fine sands and minor amounts of clays. Now, this pit that I 
have referred to, or this excavation, lies only partially within the 
Crocus No. 1 Claim. In other words, it lays upon the extreme westerly 
boundary of the claim and the major portion of the gravel pile lies. to 
the west of the west boundary of the Crocus No. 1 Claim. The excavation 
from which the gravel was extracted lies generally within the area of 
the Crocus No. 1 Claim and approximately 50 percent of the bulldozing 
angle trenches lie within the Crocus No. 1 Claim. The remaining por- 
tion lies westerly of the west boundary of the claim and are not within 
the limits of the Crocus No. 1 Claim. | 
Referring to the Crocus No. 2 Placer Mining Claim, the only 
mining workings from within that area has been designated as Trench 
17-15. That is a trench 60 feet by 2 feet by 2 feet striking north 12 
degrees west. The material exposed, again, is dolomitic limestone 
generally minus two and a half inches in size that has been intermixed 
with lenses and layers of silt and blowsand. On a visual inspection this 
material appears to be about 40 percent sand and gravel and 60 percent 
silt and fine sands that would pass a hundred mesh screen. | 
No other cuts or excavations of any size were found upon the 
Crocus No. 1 or Crocus No. 2 mining claim that could be identified as 
mining excavations. | 
23 Q. In your testimony, Mr. Shafer, you referred to the Crocus 
No. 1 Placer Mining Claim and stated that the excavation showed the 
materials to run 20 to 30 percent silt and fine sand. What is the signi- 
ficance of that remark? A. The significance of that remark is that 
large amounts of fine materials or large amounts of silt or clays are 
objectionable in sand and gravel operations, profitable oo and gravel 
operations. | 
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Q. 20 to 30 percent silt and fine sand is considered excessive or 
large? A. It is considered almost a maximum, I would say, even in 
this area. 

Q. By maximum you mean maximum for use as a commercial 
product? A. That's correct. 

Q. You also stated with respect to the Crocus No. 1 Placer 
Mining Claim the rock particles or gravel was approximately minus 
two and a half inches in size, is that correct? A. That's correct. 

Q. Is that a commercial size, two anda half inches? A. Yes, 

; that is, material of that size can be used in commercial operations. I 
should qualify that. That is generally crushed to a smaller size. It is 
not commercial, ‘the gravel is not used in the size as large as two and 
a half inches but this material is suitable for processing and crushing 

24 to a smaller size which is usable. 

Q. Therefore, when you stated minus two and a half inches in 
size, that was on the plus rather than the minus size of determination 
whether or not it's a usable product, is that correct? In other words, 
you said minus two and a half inches in size. If you had stated plus two 
and a half inches in size, what would be the difference? A. Well, the 
difference, if I say it is minus two and a half inches in size, I'm re- 
ferring to the majority of the material will pass a two and a half inch 
screen but plus two and a half inches in size the material will not, or 


the majority of it, will not pass a two and a half inch screen, so referring 
to it as two and a half inch minus, I mean in general the majority of the 


material will pass a two and a half inch screen. There are larger 
boulders or stones or cobbles in there that naturally will not pass a two 
and a half inch screen but, in general, the majority of the material will 
go through a two and a half inch screen. 

Q. And if it were plus two and a half inches in size, that would 
mean it would require more crushing before it could be used? A, That 
is correct, sir. 

Q. Referring to the Crocus No. 2 Placer Mining Claim, I believe 
you stated that the materials that you examined contained 40 percent of 





73 
25 sand and gravel and 60 percent silt and fine sands, is that correct? 
| 


A. That is correct. | 

Q. And the statement you made which referred to Placer No. 1 
would refer to Placer No. 2, that is, that 20 to 30 percent sand, silt 
and fine sand, is considered the maximum for commercial use, is that 
correct ? | 

Mr. Zorn: May I interrupt for a moment? We better check on 
percentages. I understand the percentage is from 70 to 80 percent of 
sand and gravel and 20 to 30 percent of silt and clay. | 

The Witness: I don't think I said that. I said fines. 

Mr. Zorn: What is the percentage on Crocus No. 2? | 

Mr. Aho: That is what I want to get. No.1, I agree on No. 1 ‘ 

By Mr. Aho: 

Q. But referring to No. 2, Mr. Shafer, what was the percentage 
you found there in respect to the silt and fine sand in the sand and gravel 
materials? A. From examination of Trench 17-15, it appeared that 
the sand and gravel there would be approximately 40 percent | while the 
silt, fine sands and minor amounts of clay would amount to 60 spaiaaes 
of the total material. ! 

Q. Based on your previous testimony then, im your opinion, 60 

26 percent silt and fine sand material would be considered excessive 
for commercial use, is that correct? A. That, in my opinion, would 
be considered excessive for commercial work, yes, sir, it would. 

* * x x | 

27 By Mr. Aho: | 

Q. Mr. Shafer, in connection with your work here in the Las 

Vegas area for the past four years, you had occasion to make a search 
28 as to the approximate number of mining claims filed in the Las 
Vegas area, have you not? A. Yes, sir, I have. 

Q. And roughly estimated, how many mining claims have been 
filed in the Las Vegas area? 

Mr. Becker: Just a minute. Are you inquiring as to she many 
mining claims have been filed? | 


| 
| 
| 
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Mr. Aho: I said roughly estimate the number of sections and I'm 
going into the general nature of the sand and gravel. 

The Witness: I would estimate that between 800 and a thousand 
mining claims are located within the Las Vegas valley area. 

By Mr. Aho: 

Q. And most of those claims are for what, sand and gravel? 
A. Almost exclusively for sand and gravel. 

Q. What is the general quantity and quality of sand and gravel 
found in the Las Vegas area? A. Well, in quantity, I think you could 
Say that it exists within the Las Vegas area in unlimited quantities. In 
quantities, if a calculation was made on the number of cubic yards, the 
amounts would be or nearly approach astronomical figures. As for 
quality, in general, the quality is poor. With rare exceptions, it does 
not meet: high specification for high strength concrete such as is re- 
quired for large concrete structures or sttuctures under which con- 

23 siderabie strength is required as used by certain government agen- 
cies such as the Corps of Engineers, the Atomic Energy Commission, 
some Navy structures and structures for the Highway Commission, 
Highway Department on bridges, underpasses and that type of thing. 

Q. Is the sand and gravel found on the Crocus No. 1 Placer 
Mining Claim and the Crocus No. 2 Placer Mining Claim similar in 
quality to that found on the other areas in the Las Vegas Valley? 

A. In general, yes. It is dolomitic limestone minus two and a half 
inches in size that is found upon the Crocus Claim. This same material 
is found upon almost all other areas within the Las Vegas Valley in 
which sand and gravel exists. The percentages of fines vary locally 
from one area to another but, in general, the material found upon the 
Crocus No. 1 and 2 gravel claims is similar in quality to that found 
upon other areas of the Las Vegas area. 

Q. It may be necessary, Mr. Shafter, to answer my next ques- 
tion by breaking it down and also applying it specifically to each of the 
two claims involved in this proceeding, No. 1 .Placer Claim and Crocus 
No. 2 Placer Claim. Is the sand and gravel found on these claims 
considered well graded, free from impurity which would be deleterious 
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to the making of cement and from organic matter that would prohibit 
its use in general concrete construction work? A. Referring first to 
30 the Crocus No. 1 Claim, the material is not well graded. There is, 
as I previously stated, a large amount of fines and blowsand within the 
material. To the best of my knowledge it is free from any organic im- 
purities. There is some contamination by this brownish buff colored 
sandstone which gives a characteristic color to the material from the 
area that can be distinguished from surrounding areas in which this 
sandstone does not occur. , 

Referring to the Crocus No. 2 Mining Claim, from my examina- 
tion of the trench upon the claim, I would say that the material, again, 
is not well graded, that the amount of fines is in excess, far in excess, 
of what could be used in an operation. I know of no contaminating or- 
ganic material up in the Crocus No. 2 Claim. 

Q. What about impurities? A. There are certain impurities in 
both claims. In percentages, I would say that chert occurs in the ; 
Crocus No. 1 and the Crocus No. 2 Claims and it amounts to approxi- 
mately five percent. There are minor amounts of gypsum that occur 
locally and all of the gravel fractions of the material on both claims has 
a calcareous coating which is not found upon the better grades of con- 
crete aggregate. : 

Q. I believe at this point, Mr. Shafer;, we better have some 
definitions. What is chert? A. Chert is a siliceous material of a 

particular physical characteristic that when mixed with a high alka- 
line cement sets up a chemical reaction that weakens the concrete. 

Q. Why not then use a low alkaline cement? A. Well, for 
certain concrete uses, it is necessary to use the high alkaline cement. 

@. And you stated that there was an amount of chert to approxi- 
mately five percent? A. Approximately five percent, yes, sir, that 
would vary locally and, in some cases, may exceed five pies and, 





in other cases, may be below five percent. 
Q. In high alkaline cement, what is the maximum percentage of 

chert in sand and gravel where it is safe to use, is five percent con- 

sidered excessive? A. Yes, I think five percent in high alkaline cement 
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would be considered excessive. If possible they want a material that 
has a minimum or no contaminating chert at all. 

Q. Would two and a half percent be considered high or excessive 
in use in high alkaline cement? A. I could only answer that by saying 
that on certain uses it would be excessive, yes. On others, it would 
possibly be passable. Om high strength high alkaline cement, it is 
generally the practice to obtain a concrete aggregate that has no con- 
taminating chert at all. 

Q. You referred also to calcareous coating. What is calcareous 

32. coating? A. That merely is calcium carbonate coating that adheres 
to the outside surfaces of the gravel or the rock portions of the material 
upon the claim. 

Q. Does that prevent the use of rock particles in concrete aggre- 
gates? A. It prevents the use of rock particles without adequate pro- 
cessing, crushing and breaking down the material. A calcareous coat- 
ing upon the gravel fractions prevents and weakens the strength of aggre- 
gate because the cement portion of your concrete can not adhere to a 
convenient fresh surface of the rock, but adheres only to this calcareous 
coating upon the aggregate. 

Q. Now, these rock particles, sand and gravel particles found 
on the two claims in question, is only part of the particles covered by 
this calcareous coating or the majority of them or allofthem? A. I 
would say that the majority of them are covered. They are not all 
covered, no. 

Q. You referred to fine sand or blowsand. What is fine sand or 
blowsand? A. That, the definition is merely the size of the sand 
particles. By fine sands or blowsands, I'm referring to those sand 
fractions that are generally below a hundred mesh screen or will pass 
a hundred mesh screen. They are very small in size. In other words, 

33. the diameter of an individual particle is very small. 

Q. The fact that the sand particle or fines are very small, is 
that a plus or minus quality when the sand is used for concrete aggre- 
gates? A. A certain amount of fine sand is necessary in concrete 
aggregate but any excess of fine sand would have to be removed from 
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the aggregate before it could be used. This removal would have to be 
by washing or screening. 

Q. Would you apply your statement or answer to the eabd found 
on the Crocus No. 1 Placer Mining Claim and Crocus No. 2 Placer 
Mining Claim? A. Well, upon the Crocus No. 1 Placer Mining Claim, 
I think I stated that the fines would run approximately 20 to 30 percent 
of the total. This is in excess of what is required for a concrete aggre- 
gate. Therefore, the excess would have to be removed by screening or 
washing or some other method before the aggregate would be suitable. 

Upon the Crocus No. 2 Placer Mining Claim, the amount of sand 
is far in excess of what is required and all of the excess material, all 
of the fines would have to be removed before suitable aggregate material 
could be made. 

Q. I believe you stated that on the Crocus No. 2 Claim silt and 
fine sands run approximately 60 percent? A. Yes, sir, from my ex- 
amination of the trench upon the Crocus No. 2 Claim, that was my 

34 statement. ! 

Q. Does the sand particles found on the Crocus No. 1 and the 
Crocus No. 2 Placer Claims contain any chert? A. ThatI couldn't 
state. You would have to make a microscopic examination of the sand 
particles to determine if there was any chert in the sand. Presumably, 
there would be a percentage of chert within the sand but I could not state 
that there is because that could only be determined by the use. of a mic- 
roscope and examination of the sand... | 

Q. Returning to the gravel found on the two claims in question, 
would any processing be required to meet gradation requirements? 

A. Yes, sir, processing would be required. | 

Q. Will you please just explain what gradation is and what the 
general gradation requirements are and, also, what processing im- 
plies? A, Well, by gradation I mean simply the size of the material 
or that the material must be sized to certain diameters before it can be 
used for a concrete aggregate. The sizing will vary depending upon the 
type of concrete that is required and upon the type of structure that the 
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concrete is being used for. But the processing would be required for 


any concrete aggregate. 

Q. What is processing? A. Processing would consist first of 

mining or extracting the material from the ground, hauling it to a pro- 

35 cessing plant which would consist of a crushing plant, trommels, 
washing plants by which the fines could be washed out and screens by 
which the material could be segregated into its various sizes. 

Q. There are, of course, no crushing plants located on either of 
the claims in qmestion? A. No, sir, there are no crushing plants upon 
the claims. 

Q. Would the gravel and sand both require washing for commercial 
use? A. Yes, I think both the gravel and sand would require washing 
for commercial use. 

x id 5 a 

36 Q. Are the materials that you have just described found only on 
Section 29 or over the entire Las Vegas Valley and, if so, to what ex- 
tent of the Las Vegas area? A. No, sir, the material found upon 
Section 29 or upon the two claims in question is not confined to this 
area. It is found in general upon land within the entire Las Vegas 
area. To estimate the area over which it extends, I could say that of 
approximately 175 sections with which I am familiar in the Las Vegas 
Valley, I think similar material that is found upon Section 29 or upon 
these two claims could be found upon 100 to 125 sections in the same 
area. I also know that the sand and gravel occurs on many other sec- 
tions that I have not examined but that I have passed over and observed 
in 2 casual manner. 

Q. Ibelieve you stated, Mr. Shafer;, that the sand and gravel 
materials found on the Crocus No. 2 Placer Claim or, maybe, with 
No. 1 also, is of a brownish, buff sandstone coloring, is that correct? 
A. That's correct, yes. 

Q. Does that statement apply to both claims or just one of them ? 
A. That statement applies specifically to the large pit or gravel pile 
in the Crocus No. 1 claim and also to the trench in Crocus No. 2 claim. 
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Q. Does that color detract or enhance the value of the sand and 

gravel material? A. The color itself would neither detract or enhance 
37 the value but the color is caused by certain amounts of red sandstone 

that has been derived from the westerly mountains and this sandstone 

is of soft pliable character that does not enhance the character of con- 

crete aggregate. It would be a detriment, in other words. 

Q. Does the sand and gravel found on the two claims in question 
exist separately and differ from the surrounding matter in which it is 
found? A. No, sir, it does not. | 

Q. Do the claims involved in this proceeding consist of sand and 
gravel which possess a particular property or Shacsotartaties which 
would enhance their value over the surrounding area? A. No, sir, I 
do not think that there's any particular quality or characteristics on 
these claims that would set them aside from any of the surrounding area. 

Q. Now, bearing in mind, Mr. Shafer, the sand and gravel de- 
posits on the Crocus No. 1 and the Crocus No. 2 Placer Mining Claims, 
what is the ordinary mode of mining such deposits? A. In general, in 
this area, sand and gravel is extracted or removed by means of bull- 
dozer or tournapul. It is carried by this means and stacked or stock- 
piled adjacent to the processing plant and at the plant it is crushed and 
washed and screened to specifications. | 

38 * ¥ * * ! 

Q. Do the claims involved in this proceeding contain sand and 
gravel which can be mined and marketed in the ordinary modes of 
mining such deposits? A. Yes, sir, in general I think they do. 

Q. Do the sand and gravel materials found on the claims in- 
volved in this proceeding require stripping? A. Yes, sir, they would 
require stripping. : : 

Q. Why? A. Because the surface and the near surface to 
depths varying from six inches to 18 inches contain a very large amount 
of fine material of blowsand, of silts and other contaminating elements 
that would have to be stripped off in order not to contaminate the ma- 
terial in which they wish to extract. ! 


i 
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Q. Do the sand and gravel materials require washing and, if so, 
state why? A. Yes, to produce concrete aggregate that would meet 
specifications and that would not contain an excessive amount of fines, 
the sand and gravel would require washing. 

Q. Do the sand and gravel materials found on the claims in ques- 
tion require crushing? A. All of the material would not require crush- 
ing because much of it is minus three-quarters or a half inch but there's 
also a large percentage of material that is in excess of size of that re- 
quired so the material would require crushing, yes, sir. 

Q. In your work as an evaluation engineer mining for the Bureau 
of Land Management, particularly, the Las Vegas area, do you attempt 
to make any study of the market in the Las Vegas area? A. Yes, sir, I 
did. 

Q. Tell us just what your study consisted of, how did you go about 
making it? A. The study consisted of, in the Las Vegas area of con- 
tacting the larger gravel producers that are now in production or have 
been in production, of obtaining from them their production figures 
when they felt free to give these figures and of compiling from that the 
total estimated production for the Las Vegas area. 

The other phase of the examination consisted of checking with 
the Bureau of Mines to obtain their total reported production of sand 
and gravel within the Las Vegas area. 

= * a aK 

41 Q. In connection with your work, Mr. Shafer, for the Bureau of 
42 Land Management and in making the initial recommendation 
as to the validity or invalidity of mining claims, one of the factors to 
be considered is marketability of sand and gravel, is that right? A. Yes, 
sir, that is correct. 


Q. In your work, what are some of the factors which you consider 
to be the marketability of sand and gravel? A. Well, there are many 
considerations. The considerations I think would have to be gone into 
on the marketability of sand and gravel is the extent of the deposit. 

That would be one. The purity of the deposit would be another, the 
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uses for which it is suited, the physical characteristics of the deposits. 
Besides these points, others that would have to be considered would be 
the cost of‘obtaining an adequate supply of water for processing your 
material. Also, the availability of water, of obtaining the water for 
washing it, the cost of erecting a sand and gravel plant which ,;would 
have to include washing and sizing and screening which would be neces- 
sary to produce a specification finished product, the location of the de- 
posit with respect to good transportation. The availability of an im- 
portant and large consuming centers that are not already adequately 
supplied with sand and gravel would be another consideration. 
* * * * | 
43 Q. Are there any well equipped sand and gravel plants or working 
properties in the Las Vegas area at the present time? A, Yes, sir, there 
are. 
Q. How many, and if you know the names offhand, why, give the 
names? A. The operation of the Las Vegas Building Materials by Jim 
Henderson is one of the major operators, Smith & Young Company is a 
major operator, Stewart & Hitchcock, Wells Cargo and Stocks-Mills 
Supply are, I think, the five larger companies in the Las Vegas area. 
There are, besides these, numerous other smaller operators. 

Q. Do you know whether these operators have their own sand and 
gravel pits or do they buy from others? A. They do not buy sand and 
gravel. Thatis, generally, it is not delivered to them. Sometimes 
they take a lease upon other properties and in many instances, I think, 


ip most instances, they have their own properties from which they work. 
* * & * | 


45 Q. Did you make any observations with respect to the sand and 
mining mines or working properties in the Las Vegas area as to the 


number of days a week they were working or the number of hours they 
were working? A. I have observed them over the last six months al- 
most every day and prior to that I have observed them over a dame of 
the last four years intermittently. 

Q. With respect to the last six months, your observations indi- 
cated that the plants were working how many hours a day? A. That 





82 
would vary from plant to plant. In general, I would say that most of the 
plants when they operate are operated eight or nine hours a day. 

46 Q. Is there any time during the week when the plants are not 
operating during the past six months that you observed? A. Yes, I 
think any of the plants are closed down for reasons that I do not know 
frequently during the week. At least, they do not appear to be operating. 

Q. And your estimate, based on your observations, are that the 
plants work about nine hours a day? A. I would say eight or nine hours 
a day, yes. 

Q. In other words, according to your observation, the plants 
are not working two shifts or three shifts in order to keep up with the 
crying need for sand and gravel in the Las Vegas area? A. No, I don't 
think any of the plants are operating either two or three shifts. 

Q. Mr. Shafer, based on your experience and on your examina- 
tions and studies of the claims in question, in your opinion, can sand 
and gravel deposits on the claims involved in this proceeding be ex- 
tracted, removed and marketed at a profit? 

Mr. Becker: I object to that on the ground that he hasn't even 
qualified as an expert on this particular score. He was qualified as an 
expert in some categories which we will go into on cross examination 
but on this one, I will have to object because he hasn’t even qualified 
him on that basis. 

47 Hearing Officer Felton: Your objection will be noted, Mr. Becker. 
You can answer the question if you know, Mr. Shafer. 

The Witness: No, sir, I don't think the sand and gravel could be 
extracted and marketed at a profit from the Crocus No. 1 and Crocus 
No. 2 Claim. 

By Mr. Aho: 

Q. Please state your reasons for your opinion. A. My reasons 
for that -- 

Mr. Becker: Pardon me, may we have a continuing objection to 
this line of questions ? 

Hearing Officer Felton: The record will show Mr. Becker has 
a continuous objection to this line of testimony. 
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The Witness: The reason for my opinion is based upon the 
marketability or upon the demand for the gravel in this area. From 
examination and from my studies within the area, I feel that there's 
not sufficient market within the area to justify expenditure and expense 
that would be involved in the extraction of gravel from the Crocus No.1 
and Crocus No. 2 Claim. | 
By Mr. Aho: 
Q. You say the expense involved in extracting sand and gravel -- 
what expense would there be involved in extracting sand and gravel? 
A. There would be the expense of the actual extraction of the mining. 
There would be the expense of processing which would include washing 
48 and screening, sizing to a specification product. There would be 
the expense of transporting it toa market. There would be the over- 
head expenses, amortization of your plant and your equipment, your 
office help, your advertisement and that type of thing. i 
Q. Based on your experience, training and examination of the 
claims in question, in your opinion, does the sand and gravel deposits 
on the two claims in question have commercial value? A. No, sir, I do 
not think it has commercial value due to the limitation of the market. 
Q. Has the quantity of sand and gravel deposit any bearing on the 
question of whether or not the sand and gravel deposit has ae 
value? A. Yes, sir, it does. | 
Q. Will you please elaborate on that? A. If the sand and gravel 
had particular characteristics or had some outstanding characteristics 
that would set it aside from any material in the area and on which there 
was a specific demand or, in other words, if it was a better material 
upon these two claims than could be found upon any adjacent claims, 
that would have a very direct bearing upon the marketability af the 


product. | 
1 x * * 


50 Q. You got the first part. The last part of the question is, is 
there such a discovery of mineral on the claim in question as would 
give reasonable evidence of the fact that the claims are valuable for 
such mineral? A. No, sir, I don't think the claims are valuable for 
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the mineral due to the fact, as previously stated, that the very limited 
market exists, the factthatsand and gravel can not be exported or 
shipped out of the Las Vegas area. Your market is confined to the 
Las Vegas Valley area. It appears to be adequately supplied at the 
present time and for those reasons, I do not believe that the claims 
are valuable. 

aK a cd * 

57 Q. In your opinion, Mr. Shafer, would the removal and marketing 

of sand and gravel from the claim in question yield a profit? 

Mr. Becker: Same objection that I have had heretofore with re- 
spect to the lack of qualifications of this witness to give such an opinion. 

Hearing Officer Felton: Your objection will be noted. You may 
answer, Mr. Shafer. 

The Witness: No, sir, I do not. 

By Mr. Aho: 
Q. Upon what do you base your opinion? A. The lack of market 
58 in the vicinity and the fact that sand and gravel is not a commodity 

that can be shipped long distances, the location of the land with respect 
to the market which is concentrated in the general vicinity of Las Vegas 
itself. 

Q. Did your answer take into consideration the quality of the 


sand and gravel on the two claims in question? A. Yes, sir, it does. 
* x me x 


59 Q. In your opinion, Mr. Shafer, are the mining claims in ques- 
60 tion supported by a valid discovery of mineral in such quality and 


in such quantity as would justify a prudent man in investing his money 
and time with the reasonable hope of developing a going business ? 

Mr. Becker: Same objection. He is asking this witness to give a 
conclusion which is one of law rather than fact and, therefore, I con- 
tinue my objection. 

Hearing Officer Felton: Your objection will be noted on the 
record. You may answer, Mr. Shafer. 

The Witness: No, sir. 

By Mr. Aho: 
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Q. Please state your reasons. A. The reason is because of the 
quality of the material. There's several elements in gravel, there's 
an excessive amount of fines, there's a small amount of chert, the 
gravel fraction of the material is coated with a calcareous coating, the 
market in the Las Vegas area, in my opinion, is adequately supplied 
at the present time with sand and gravel products, the distance of 
hauling the material to the market would be an additional consideration, 
the cost of development of the claim, of the erection and construction 
and operation of processing facilities, washing plants, adequate supply 
of water. For these reasons I did not think that a prudent man would be 
justified in investing his time and money with the reasonable hope of 


| 


developing a mine. 





CROSS EXAMINATION 
By Mr. Becker: 


* * * * | 
| 
63 Q. Now, you started to prepare this case when you visited this 
area in August or September of this past year? A. No, sir. 
Q. When did you first start? A. In approximately August of 1952. 
Q. What did you do at that time? A. Pardon? | 
Q. What did you do at that time? A. I made an examination of 
claims Crocus No. 1 and Crocus No. 2. : 
* * * * 
65. Q. What test did you make for some mining of the land at that 
time? A. At the time of my examination in 1952 I obtained the sample 


from the claims and made gradation or rough sieve analysis of them. 
* * x x | 


67 Q. When did you return again? A. I returned again to Las 
Vegas in July of 1954. | 


Q. And you have been in this area ever since preparing the 
charges in connection with certain claims, is that right? A. Except 
for a, for short periods of time, three to four days, five days in which 


| 
\ 


I was absent from here, yes. 
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Q. So according to your testimony you spent the enormous 


amount of time in connection with the preparation of these claims 


which are now being heard today, is that correct? A. No, I don't 
think so. I don't think I spent an enormous amount of time. 

Q. You spent some time in 52, '53 and some time in 154, is that 
correct? A. That's correct. It wasn’t all in conjunction with these 
claims as 1 think I have pointed out. 

Q@. Do you think that you can give us the approximate amount of 
time that you spent during that period of time in connection with these 
claims? A. Specifically with these claims? 

©. Or, approximately. A. Well, I think I said in 1952 I spent, 
I think, about two days. In '53, Ido not know exactly how much time I 
spent. I would say possibly aday. And in'54, the period of examina- 

68 tion was from the 6th of September to approximately the 20th. All of 
this time was not spent upon these two claims. Of all that period of 
time, I would say that two days was spent, a day and a half to two days 
was spent upon these claims. 

Q. Then the charges that have been brought are pased primarily 
upon the examination and study which you have just referred to within 
the limited times that you have just testified and answered some of my 
questions on, is that correct? A. Yes, sir, the time that I mentioned 
was the actual time spent upon the claims. Additional time was spent 
in gathering other information that didn’t relate specifically to these 
claims but in a general way did in connection with other mining ex- 
aminations in the same area. 

a x * cod 

71. @ Mr. Shafer, prior to 1952, what experience, if any, did you 

72 have in commercial sand and gravel? A. Ihad worked for the 
Bureau of Reclamation and had worked for short times around pits 
that they were operating on which their subcontractor had operated. 

Q. What was the nature of your duties at that time? A. Inspect 
ail the sand and gravel to see that it met specifications that they had set 
up for the concrete work upon the dams and structures that they were 
making. I had also worked in their soils lab and concrete lab during 
that time. 
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Q. What other experience did you have? A. I had no > other ex- 
perience. | 

Q. Did you ever operate a sand and gravel pit for cates 
purposes? A. No, sir. : 

Q. Did you ever run any kind of commercial business ? A. Not 
of sand and gravel, no, sir. i 

Q. Have you run a commercial business with respect to any type 
of construction materials? A. No, sir. | 
Q. What was the nature of your business experience? A. My 


business experience consists of agriculture and mining. 
x x x ae 


73 Q. You have really no understanding of a sand and gravel business 


for commercial purposes, do you? A. I think that is a matter of 


opinion. I believe I have. 
74 a x * * 
Q. In 1954 when you visited Crocus No. 1 and No. 2,' did you 
make any tests of any kind of the gravel on that property? A. I made 
a visual inspection of the material upon the property, yes. ! 
Q. Well, aren't there certain standards or tests? A. There are. 
Q. For sampling sand and gravel? A. That's correct. 
Q. Standards that are known among professional mining engineers ? 
A. That's right. | 
Q. But you didn't make those tests? A. No, sir. : 
Q. Did you make any sampling of any kind of the gravel and sand 
for use as highway material? A. From these specific claims? 
75 Q. Yes. A. No, sir. | 
Q. Did you make, by the way, during the morning session, you 


were reading from a report as Mr. Aho was asking you questions. Have 
you that report in front of you? A. I have. | 

Q. Is that the report that is the basis for your recommendations? 
A. No, sir, my recommendations and examination was the basis of 
the report. ! 

Q. Was that report prepared by you? A. Yes, sir, prepared by 
me in conjunction with another mining engineer. 
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Q. May I see that report ? 

Mr, Aho: Mr. Examiner, this field report to which the witness 
is referring on which counsel has questioned has been considered confi- 
dential. There was a move under way to lift the confidential classifi- 
cation of these reports and, as far as I know, the classification confi- 
dential of these reports has not been lifted. Therefore, I must instruct 
the witness not to turn the report over. 

Mr. Becker: May I say that during the morning session for about 
two and a half hours, in answer to a series of questions the witness was 


using this report as a basis for answering the questions. At least, it 


indicated that way as he was turning over page by page and he read from 
76 the pages of that report on continuous occasions. Now, if he used it 
as memorandum, I don’t know of any reason why I can't look at it. 

Mr. Aho: Iam merely stating what the practice has been and 
these reports should be used for purposes of refreshing his memory. 
Now, as I say, there was a move under way to lift the confidential 
restriction of these reports ‘but, as far as I know, it has not been lifted. 

Do you have any information to the contrary? 

The Witness: I have no information as to the contrary of that. 

Hearing Officer Felton: The reports you are reading from, Mr. 
Shafer, were they not made from the examination of the mines you 
made out in the field? 

The Witness: They were made from the notes that I hold in my 
hand. The notes|were made during the examination of the claim. 

Hearing Officer Felton: Have you any objection, Mr. Aho, to 
the attorney of the contestees seeing the field notes? 

Mr. Aho: As far as I know, there is no restriction on these field 
notes. As I say, it is 2 BLM matter and the Field Examiner would 
know more about whether these reports are classified. As far as I 
know, they are not. 

Mr. Becker: He was reading continuously from the typewritten 
report which I can see from where I am interrogating the witness and 

77 if they are classified as confidential, Mr. Aho, I don't want to 
. ask the witness to breach any classifications such as confidential and I 
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will strictly stand by your statement that it is so and I'm not going to 


make any further request. | 
Mr. Aho: May I make a little explanation here, Mr. Becker? 
The way I understand, this is a Field Examiner's, they go out in the 
field. They have this type of report that the Examiner has in his hand 
here. They record original notes out in the field then, maybe months 
later, they go back to the office, sit down and type up or dictate toa 
secretary this report which is supposed to represent the sum and sub- 
stance of their field work. That report then, in turn, is turned over 
to the area now called the Area of Land and Mineral Staff Officer, is is 
that correct? : 
Mr. Mudgett: That's correct. | 
‘Mr. Aho: An Area Administrator. And it is the:basis of that 
report which contains the recommendation of the Field Examiner that 
the area people will act and file charges or they will, in turn, instruct 
as in this case a manager of the Land Office who filed the charges. 
But these field reports have borne the notation confidential. | 
As a matter of fact, the Director's Office at one time took a 
manager to task, attempting to render a decision on the basis of the 
Field Examiner's report. He stated that is no part of the case. The 
78 manager has no. right to render a decision on the basis of field 
reports and that is why the field reports are never made a part of the 
official record in any instance and his purpose in using that was the 
purpose of refreshing his memory. , 
It seems to me you could have asked him this morning whether 
he was reading, if he was reading it, either to submit it in evidence or 
stop reading from the report and rely on memory with a right to use 
the notes in order to refresh his memory. | 
Mr. Becker: Mr. Aho, I didn't think there would be any serious 
objections. I had let the witness proceed thumbing through 20 or 30 
pages and you were asking a series of questions while he was reading 
from the notes and I presumed as long as he did use them to refresh 
his recollection, it was available to me. | 
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Mr. Aho: I don't know if they are confidential or non-confidential. 
That is done in Washington. 

Mr. Becker: I don't see any label that they are confidential but I 
said I will take your word that they are. 

Hearing Officer Felton: Mr. Becker evidently has withdrawn his 
question but I do feel that if a witness testifies from any memorandum, 
under the rules of evidence, it is normal for opposing counsel to have a 
right to look at the documents or document that he is looking at. 


* x * * 


80 Q. You say you made an investigation of the Las Vegas area and 


the market and demand and supply for commercial gravel, is that cor- 
rect? A. That is correct. 

Q. What did you do in the Las Vegas area and who did you see 
and what did you specifically do in order to ascertain the supply and 
needs for gravel? A. As I testified this morning, I contacted the major 

81 producers within the Las Vegas area. 
Q. Did you speak to each one of them? A. I think I spoke to 


each one of them, yes, Sir. 

Q. Did you examine their gravel pits? A. Yes, I think I have 
examined, with some minor exceptions, all of the gravel pits within 
the Las Vegas area. 

Q. What have been the sources, what would you say is the 
available source of supply in those pits according to your knowledge ? 
A. I would say that the supply varies from pit to pit. 

Q. Would you say that there’s some pits that have no further 
available supply? A. I would say that there are some pits in which 
the future supply is not too large. I don't think there's any pit that I 
could say has no future supply of gravel at all. 

Q. What suppliers did you talk with in the Las Vegas area who 
indicated that there was a greater supply of gravel than the demand? 
A. Ididn't say that I had talked to any of them that indicated that. 

Q. I have found that there were a number of those who supplied 
gravel for construction of highway purposes that have an insufficient 
quantity of gravel, didn't they so tell you that? A. No, sir, I didn't 
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think any of them have told me that. 
82 * * * : 
Q. Would you be good enough to take Contestees' Exhibit A and 
mark on this map the places that you say now supply gravel in the 
83 Las Vegas area? A. In doing that, may I refer to maps of my 


own or do you want me to do it from memory? 


Q. You want to use maps of your own which may help you? 
A. Yes. | 
Q. Oh, sure. i 


* * * * 


Hearing Officer Felton: The hearing will come to order and there 
has been an objection made to this map, Contestees’ Exhibit, marked 
for identification, Exhibit A, that it wouldn't cover all the gravel pits. 
The objection will be noted that counsel for Contestees instructed the 
witness’ to mark all the gravel pits that were possible on the map and 
the other gravel pits would be read into the record. So you may mark 
the gravel pits on the map, Mr. Shafer. : 

The Witness: Referring to Section 35 of Township 21 South, Range 

84 62, East, in general, the south half of that section there is an 
operating pit in that section. : 
By Mr. Becker: 

Q. Who is the owner of that pit or who has the lease on it? 
A. Las Vegas Building Materials, I think, is the owner of that area. 

Again, referring to Section 1 and Section 2 of Township 22 South, 
Range 62 East, there's a gravel processing plant in those two sections. 
It is operated, I believe, by V.M. & K. or W.M. & K. os 
Company. 

Referring to Section 7, 8, 17 and 18 of Township 22 South, Range 
61 East, in the area of the common corner of these four sections, there's 
a pit that has been operated recently but at the present time is not in 
operation. This pit, or the mining claims, and I think the ee was 
operated by Mr. Allen. 

Referring to the south half of Section 2, Township 21 South, Range 
60 East, and also to the northeast quarter and the southeast quarter of 
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the northwest quarter there were operating pits in this area. The south 
half of that area was operated by various people. The land is also 
claimed by various people, one of which is, again, Mr. Allen. The 
northwest, or the northeast quarter and the southeast quarter of the 
northwest quarter, the gravel pits in that area were operated by the 
85 State Highway Commission. 

Referring to Section 22 of Township 21 South, Range 60 East, 
there are numerous operators in that area, one of which I know to be 
Smith & Young. I believe the other one is Stewart & Hitchcock. 

Easterly from that point in Section 13 of Township 21 South, 
Range 60 East, there are numerous small operators. 

in Section 23 and also Section 24 there are pits there that have 
been operated in the past and gravel has been stockpiled on those two 
sections. This, I think, was operated by Stewart & Hitchcock and 
partially by Smith & Young. 

Going northerly into Sections 22 and Sections 23 of Township 20 
South, Range 60 East, there are several operating sand and gravel 
plants in that vicinity. 

@. Do you know the name of those operators? A. These, I think 
were operated at one time by Wells Cargo. Wells Cargo also operated 
2 pit in Section 24 of Township 20 South, Range 60 East. 

In Section 19 of Township 20 South, Range 60 East, at the south- 
west corner there is a pit there that at the present time is not in opera- 
tion. It is a fairly large excavation. 

Q. Who did you find out to be the owner? A. Ido not know who 
the owner of that pit was. 

Q. Do you know how long that has not been in operation or whether 
there is any supply there? A. No, sir, I don't. 

86 Referring to the north half of Section 15 and the southerly half 
of Section 10 of Township 21 South, Range 60 East, there is a large 
operating sand and gravel plant in that area. That at the present time 
is being operated by Wells Cargo people. 
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Out in the vicinity of Nellis Air Force Base in Sections 36 and 31, 
there are numerous large pits out there that have been in operation for 
a considerable length of time. They were operated by various sub- 
contractors and the claims were owned by Smith & Harris, by Joe 
LaDue, and Aiken Products Company and numerous other operators 
that I do not recall from memory. | 

Q. Just put an "X" mark there. A. Oh, the paar and range 
on that is 19 South, Range 61 East. 

There is also a gravel pit in Section 15 of Township 20 South 


Range 60 East. At the present time I do not know who owns or who is 
operating that pit. | 


There are numerous other small pits that are operated on an 


intermittent or hit and miss basis. The operators will move in a por- 
table sand and gravel plant. They will operate two or three days ora 
week or six weeks for a specific purpose and then the pit will be aban- 
doned, the portable sand and gravel plant moved off somewhere else. 

87 These pits are scattered at various points and generally confined 
on an area that would be westerly of Highway 91, the Los Angeles to 
Las Vegas Highway. : 

I have examined many of those pits. I think I have examined all 
of them that are on Federal land. I have not determined the ownership 
or present ownership of all those claims because they change very fre- 
quently when the small operators move in with their mimes sand and 
gravel plants. 

There are several other operators that lie beyond the limits of 
this map and I will therefore not refer to them. I think I have covered 
the larger operators within this area. I have not, by any means, 
covered all, as I have stated, of the smaller intermittent operators. 

x * = ae 

By Mr. Zorn: 

Q. When Mr. Aho first started to question you as to the nature 
and makeup of this valley that we are in, I believe you stated that there 
were unlimited quantities of gravel in this valley. I believe you used 

| 
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the word astronomical quantities? A. I think I referred to it in that 
manner, yes. 
Q. Were you talking about commercial gravel or were you talking 
about gravel in the layman's sense? A. I think he asked me the ques- 
tion as to the amount of gravel. I was answering the question specifi- 


cally as to the amount of gravel in the Las Vegas area. 

Q. Is it your testimony that there are unlimited quantities of 
commercial gravel in the Las Vegas Valley? A. By commercial, the 
element of distance and transportation must be considered. I think 
within the Las Vegas area there's sufficient gravel within the proximity 
of 15 miles to which I was referring, that the amounts that I generally 
referred would be unlimited. To say that they are commercial, I would 
have to qualify that by saying that with adequate processing, washing, 
screening, sizing and favorable transportation costs, this gravel would 
be used for industrial purposes or for the same purposes for which 

92 gravel is now being used. To say that they are commercial, I don't 
think I would want to answer that. 

Q. Is it your testimony then that commercial quantities of gravel 
do not exist in unlimited quantities in the Las Vegas Valley? A. No, 
sir, it does not. I'm merely objecting to your general statement of the 
term. 

z = * x 

94 Q. Therefore, I'm asking you again whether gravel exists in 
these commercial quantities to the extent that you have indicated in 
this valley? A. To the best of my knowledge, I believe they do. 

Q. Is that your answer? A. I'm still thinking. 

Q. Go ahead, take yourtime. A. I think most of the gravel or 
much of the gravel in the Las Vegas area is of a quality and quantity 
that, as I mentioned before, with adequate processing and washing and 
screening and sizing could be sold if a market were available. Ido not 
think it is commercial -- if I may attempt to explain this -- for the 

95 reason that a market does not exist in sufficient quantities that all 
the sand and gravel could be sold. I'm still in doubt over your definition 


and your term "commercial." Possibly I haven't explained that. 
* * * * 
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98 Q. As I understood the answer to my first question concerning 
the general quantity of gravel and as to whether or not it is commercial, 
you said that it is commercial in these tremendous quantities. A. No, 
I didn't say it was commercial. I said it existed in tremendous quan- 
tities but I don't think I said it was commercial. I said the quality with 
added processing and washing and screening, much of it would make a 
product from which concrete aggregate could be made but I don't think I 
said it was commercial. At least, I didn't intend to say it was com- 
mercial. 
* * * * 
101 Q. All right, will you restate your answer to my question which 
I will restate? My original question was whether it is your testimony 
that unlimited astronomical quantities of commercial gravel exists in 
this valley. Subsequently, you asked whether by commercial | I meant 
profitable or something to that extent and I answered that by com- 
mercial I did mean gravel which could be sold at a profit. : 
Subsequently, I understood you to answer that unlimited quantities, 
astronomical quantities of commercial gravel could be sold upon certain 
processing. Now, those are my questions and I see that you are shaking 
your head in the negative. Will you, therefore, expiain what! you mean 
by there being present unlimited quantities of commercial gravel? 
A. Ihave not indicated that there are unlimited quantities of commercial 
gravel. I have indicated that in my opinion there's unlimited quantities 
of gravel that could be used in commerce and industry. ! 
Q. Mr. Shafer, as I understand it, when you say that gravel can 
be used in commerce and industry, do you mean that you can take any 
_ gravel of poor quality, put enough processing on it and you wil make it 
commercial? A. No. | 
102 Q. Well, then, what is the meaning of your answer? A. I mean 
that in the Las Vegas area I think that there is gravel in sufficient quan- 


tity that upon adequate processing such as screening, washing, sizing, 
it will result in an end product that is suitable for concrete aggregate 


or for asphaltic concrete. 
* 5 
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Q@. As Iunderstand your answer, then, the determination of 
whether or not a gravel can be extracted commercially in this valley 
depends first upon the gravel that you start with and, secondly, the 
cost of the operations that you put upon it? A. And, thirdly, upon the 


market that has been developed or exists for the product. 
x ar 3 


Tuesday, December 7, 1954. 
127 Q. Idirect my. question to you now as a mining expert and my 
original question was concerning the location of gravel within the Las 
Vegas area and I limited it to a three or four mile radius. Can you go 
out and find it today? A. I could find gravel within a three or four mile 
128 radius of Las Vegas, yes. AsI previously stated, they are operat- 
ing pits within that area. 
Q. Is there any material that you are aware of in that area in 
commercial quantities which is not being worked? A. Yes. 
Q. Whatis that? A. You mean the specific area? 


Q. Yes. A. I think there are numerous areas. I didn't say they 
weren't under location but I say they are not being worked. They are 


under claim location but there are numerous areas adjoining operating 
pits on adjacent claims that are not being worked. 

Q. Mr. Shafer, would you mark on this the area of gravel avail- 
able as you have indicated? A. South half of Section -- 

Mr. Becker: Mark it on this map. 

The Witness: I have already in previous testimony indicated 
some of the areas in the south half of Section 2 of Township 21 South, 
Range 60 East which is under patent application. 

Mr. Becker: I want to clarify for my own thinking, are you now 
talking about those you already marked? 

The Witness: Yes. 

129 x x ‘ me x 
Hearing Officer Felton: The hearing will come to order. 
By Mr. Zorn: 
Q. Mr. Shafer, you were going to mark two places on the map? 
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A. Two additional places on the map. 
Q. Will you indicate what they are? A. The southwest quarter 

of the northwest quarter of the south half of Section 2 of Township 21 
South, Range 60 East, There are pits in that area that have been worked 
that are not now being worked. There is gravel remaining. In Section 
1 of Township 21 South, Range 60 East, there are pits in that area that 
have been worked. They are not now being worked. There is gravel 
remaining. : 
130 In Sections 11 and 12 of the same township and range, there is 

gravel in that area. To the best of my knowledge, it has not been worked. 

In Section 19 of Township 20 South, Range 61 East, there is a pit 
in the southwest corner of the section that is not now being worked. 

Mr. Becker: What section? | 

The Witness: 19. There are working pits and adjacent | land that 
is not being worked in Sections 26, 27 and 28 of Township 20 South, 
Range 60 East. There is additional gravel in that area that is not being 
worked. That is in the same general area in Section 23 and portions 
of Section 22. : 

By Mr. Zorn: : 

Q. When you say that a location is located that is not being 
worked, are you aware of whether gravel exists on that claim? A, In 
the areas which I have specifically referred to, there is gravel upon 
the claims. ! 

Q. Are you aware of the extent of the gravel upon those claims ? 
A. Ina general way, yes, sir. | 

Q. Well, how general? A. I have looked at most of the pits. 

I will say it is of average depth of gravel. The maximum range and the 
minimum range, I don't think I could testify to. I could probably give 
131 an average depth. | 
Q. Do I understand that you went upon these claims? A. At one 


time or another in the last four years I have been upon the —<, yes, 
sir. | 


Q. Do I understand that you made tests upon those lands ? A. No, 
I did not make tests upon those lands. 
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Q. Did you take samples from those lands? A. No. 
Q. How did you determine the extent of gravel upon them ae 


The extent of gravel upon it was made by examining pits and cuts that 
are upon the land and from that, estimating the depth of the gravel from 
observation in the pits, trenches, bulldozed cuts that are in existence 
upon the land. 

a *x * * 

137 Q. Are you aware of the method of testing for the life expectancy 
of a gravel pit? A. I believe so. 

Q. There is a standard method and an approved method, is there 
not? A. Generally, yes, sir. 

Q. And have you used this standard and approved method to de- 
termine the life expectancy of these various pits in the Las Vegas area? 
A. Not the ones that you have referred to, no, sir. 

Q. Well, I think I have expanded it to beyond those I have re- 
ferred to. A. I have not made a definite calculation, Mr. Zorn, of 
most of the operating pits in this area, no, sir, I have not. I have 
made by observation and I believe many of the pits in this area havea 
large quantity of gravel that has not been worked. Many of the pits are 

138 operating upon areas up to eleven ortwelve thousand acres. It 
seems 2 safe assumption that on eleven or twelve thousand acres of 
land that that should be a considerable quantity of gravel. Many of the 
operators or many of the pits are located upon claims that include that 
number of acres. That is a tremendous acreage and upon eleven or 
ten or twelve thousand acres, there's usually a large quantity of gravel. 

Q. Mr. Shafer, you indicated you are testifying here as a mining 
engineer as an expert in the technician of mining engineers, are you 
not? A. I suppose so, yes, sir. 

Q. Ipresume that is why you are here? A. I presume the same. 

Q. You say that there is an approved method of testing. Do you 
base your opinions and your expert testimony not upon approved methods 
of testing but upon assumptions? A. Mr. Zorn, I think the quantity of 
gravel is so obvious that it was not necessary to dig pits upon every 
section and to calculate the tonnage of gravel within that specific section. 
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I have not dug pits upon these sections personally and of my own 
initiative. I have examined the pits that have been dug by others, 
presumably the locators of the claims, when they did their assessment 
work or discovery work or made this exploration work upon the claim. 
139 Q. But I believe you also testified that you have made your 
assumptions on some pits from a quarter of a mile? A. No, I didn't 
say I made my assumptions of some pits from a quarter of a mile. 
Q. On some claims? A. On some claims, possibly. | 
Q. Are you saying, do I understand you to say -- ifa man has a 
large number of claims, let us say, extending over eleven to twelve 
thousand acres of land, how do you determine the amount of gravel on 
eleven to twelve thousand acres of claims? A. I think it would be al- 
most impossible to determine exactly the amount of gravel on ‘eleven 


or twelve thousand acres unless test pits were put down upon each and 
every claim. I have examined that area that I have referred to. I 

have examined the pits that are in existence upon those claims. Generally, 
there are numerous pits upon each section. Sometimes there are many 





pits upon each quarter section. 

I think the existence of several pits upon each paersee section 
scattered throughout the section that are more or less uniform distances 
would give you a very good idea of the amount of gravel that would exist 
upon that area, Mr. Zorn. That has been the method that I have used. 
These pits would as well expose the gravel that are upon the claim as 
would a pit that I put down myself. | 

140 Q. This method of estimating as you have used, is that a lay- 
man's method or is that one you would suggest for an expert? As ft 
think it is one that is in general use by experts and by laymen, Mr. 
Zorn. I can not prospect the claim if that is what you are referring to. 
I do not have the facilities to drill a claim. Presumably the locator of 
the claim has done his exploration work and his discovery work. T have 
examined what he has exposed. I don't think it is my duty to make a 


discovery for him. If that is what you are referring to. 
m ak xt 
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191 Q. Are there any, or is there a pit or pits in this area that 
possess in their immediacy as much sand and gravel as there is in 
Crocus 1 and 2? A. I believe there are. 

Q. Is this gravel generally of better quality than Crocus 1 and 2 
or generally of poorer quality than 1 or 2? A. I would say in general 
the quality of the gravel is essentially the same. I don't know that it 
is any better or any worse. 

Q. In all of these apparently abandoned close in gravel pits, 
then, Mr. Shafer,: you do not believe that there is one not as yet de-. 
pleted containing gravel, sand and gravel, of a superior quality to that 
which is contained in Crocus 1 and 2? A. I don’t think I stated that. 
There could be one that is of superior quality. I said, in general, that 
I thought the character of the sand and gravel in some of the pits ad- 
jacent to Las Vegas was similar in character to the sand and gravel 
found upon Crocus No. 1 and 2. There could be pits adjacent to Las 
Vegas that has a superior quality of gravel and could be pits that do 
not have. In general, I think it is approximately the same. 

Q. Dol gather from your comments on sand and gravel through- 
out these hearings, Mr. Shafer, that you as a mining engineer hold not 
a very high regard for the quality of the sand and gravel in our entire 

192 valley? A. I think I have testified that in general the quality of the 
sand and gravel in the Las Vegas area was not what could be considered 
a high quality gravel, that it had various detrimental and contaminating 
elements that I have previously explained. I have further said that with 
adequate processing this material can be used for the purposes for 
which it is used, that is being used in the Las Vegas area. There is 
nothing outstanding in the gravel, sand in the Las Vegas area. 

* aK x * 

Mr. Becker: I'm going to ask him one question. 

Is the gravel which is being sold commercially in the Las Vegas 
area similar in quality to the gravel found on Crocus No. 1 and 2? I 
think this is just broadening the answer to the question you gave to Mr. 
Fisher. 





| 
| 
| 
i 
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The Witness: In general, I think the answer would be yes. 
Mr. Becker: And there is 2 continuing market for gravel in the 


Las Vegas area? | 

The Witness: There is a market at the present time, yes, sir. 

Mr. Becker: And a continued market? | 

The Witness: I think it would be a continuing market, yes. 

Mr. Becker: That's right. Thank you. 

x x * 

198 PRESS LAMB, i 
was called as a witness, and having been duly sworn by the Hearing 

Officer, was examined and testified as follows: | 

DIRECT EXAMINATION | 

By Mr. Zorn: ! 

Q. Mr. Lamb, please state your name. A. Press Lamb. 

Q. Where do you live? A. Las Vegas, 2784 East College. 

Q. Mr. Lamb, do you occupy any position in Las Vegas? 

A. Superintendent for Clark County, Road Department. | 

Q. Mr. Lamb, you are not appearing here on any county business ? 
A. No. | 

Q. Mr. Lamb, how much experience have you had with concrete 
gravel in your lifetime? A, Twenty years. 

Q. In the course of your duties are you called upon to examine 
and inspect gravel for use? A. Yes, sir. | 

Q. Mr. Lamb, have you examined the gravel that is involved in 
these claims? A. Ihave. 

Q. Did you do some work on it? A. Yes. 

199 Q. What did youdo? A. I put down some test holes on it with a 
bulldozer to test the depth of it, the quality of gravel. 

Q. What is the nature of the conclusions as to the quality of the 
gravel and as to its depth? A. Good road material, good road gravel 
and its depth, lots of gravel there. 

Q. Did you find any caliche present? A. No, we didn't. 

Q. Did you find any major impurities of any kind on it? A. No, 
it's as good as any I have seen in this area. 
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Mr. Zorn: That is all I want to ask of Mr. Lamb. 
CROSS EXAMINATION 
By Mr. Aho: 

Q. Mr. Lamb, did you examine the very land involved in the 
Crocus Claims No. 1 and 2? A. We put down, I think, three test 
holes at different spots on that. 

Q. At whose request? A. Request of the county. We were going 
to use that gravel before we found that it was owned by these people and 
before it was found that it was private property. 

Q. What section and township and range? A. I couldn't even 
tell you what it is. I know where it is but -- 

200 Q. How do you know you were actually on Crocus 1 and 2? A. 
Well, I don't really know. 

* * sd * 

202 Q. Mr. Lamb, how far does the county in building their roads 
haul their sand and gravel materials? A. Right now we are hauling it 
eight miles. 

Q. Eight miles, that is getting pretty far? A. Awful costly to do it. 

Q. What would you say is the average distance the county likes to 
haul that gravel that it's not too far so it's not going to cost them too 
much? A, (No response. ) 

Q. When you get beyond six miles, do you not begin lifting your 
eyebrows and find another spot? A. It really hurts. 

Q. How about five miles? A. Still too far. 

203 Q. How about four miles? A. Two miles is better. 

Q. Two miles is better, what you consider ideal, anything less 
than two miles and up to two miles? A. That's right.’ 

Q. Mr. Lamb, you made really no tests of this sand and gravel 
particles, is that correct? A. No, we didn't. 

* ok * 

204 PHILLIP E. MUDGETT, 
was called as a witness, and having been duly sworn by the Hearing 
Officer, was examined and testified as follows: 
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DIRECT EXAMINATION 
By Mr. Aho: 
Q. State your full name and title of your present position, 
A. My name is Phillip E. Mudgett. I am employed by the United 
States Bureau of Land Management as evaluation engineer. : 


* * * ae 


207 Q. Will you please tell us just what your examination conmiatad 
of and what did you find? A. Well, the examination consisted mainly 
of visual inspection of the sand and gravel that were exposed in pits 
and trenches that had been excavated on the land and stipulating their 
size as well as the amounts of gravel,sand, silt and any other ofousty 
contained materials. 

Q. Did you make any determination as to the amount of fine 
sands and silts that was found in the materials found on the Crocus No. 
1 and Crocus No. 2 Placer Claims? A. Yes. | 

208 Q. What determination did you make with respect to these sub- 
stances? A. AslIrecall, my estimation was the same as that made by 
Mr. Shafer. I believe that on the Crocus No. 1 I estimated that there 
was about 80 percent gravel and 20 percent silt and blowsand; and on 
Crocus No. 2, I believe I estimated about 40 percent gravel and the 
remaining 60 percent in the form of silt, blowsand and perhaps | some 





clay. | 

* ak a x | 

Q. From your examination of the sand and gravel found on the 
Crocus Claims Nos. 1 and 2, would you consider that the materials 
contain any chert or calcareous coating or any other impurities ? 
A. Yes, I believe you could say both items you mentioned are present. 

Q. Were you able to determine to what extent percentagewise, 
take chert first? A. Chert, rather small amount, relatively small 
amount, I might say, in the neighborhood of five percent. ! 

Q. That is on both claims? A. Yes. It's general characteristics 


of the gravel in the area. 
cd * 
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210 Q. Now, to return to the question I was attempting to ask earlier, 
is five percent excessive for use in making general concrete aggregate, 
211 I mean, would they use sand and gravel materials containing five 
percent chert in the making of concrete aggregates? A. I will have to 
say that in the Las Vegas area, yes. 

Q. They have to because that is all there is? A, That's right. 

Q. Calcareous coating, whatis that? A. Well, that is calcium 
carbonate that has been deposited in a light film on the surface of the 
gravel materials by circulating ground waters that contained a calcium 
carbonate solution. 

Q. Does this calcareous coating have to be removed from the 
sand and gravel, gravel particles, first? A. Not from the gravels 
that are in commercial use in the Las Vegas area. 

Q. In view of the existence of this calcareous coating and, I 
presume, also, the chert that is found in materials that is found on the 
Crocus Claims Nos. 1 and 2, is any processing required and, if so, just 
what processing is required before the materials are usable for, say, 
concrete aggregates? A. You mean processing -- 

Q. Imean crushing, washing, stripping, do you need any of 
those? A. May Icomplete my question? In regard to the calcareous 

coating, I believe you said? 

Q. Yes. A. Well, of course, some of the calcareous coating 
of the pebbles is, well, not necessarily eliminated but we will say its 
effect is ameliorated by the fact that when the pebbles are crushed, it 


exposes fresh surfaces of the pebble that do not have any coating or 
calcareous substance on them so, in effect, you would lessen the cal- 


careous effect on the bulk of the material. 

Q. That is the crushing you referred to? A. That's correct. 

Q. Is any washing required as to the materials found. on’ the 
Crocus Claims 1 and 2? A. Yes, I would think so. 

Q. What is the general purpose or value of washing sand and 
gravel materiais? A. Primarily to remove fine, undesirable particles. 

Q. Therefore, when you stated that the sand and gravel found on 
the Crocus No. 1 contained 20 percent silt and blowsand and the ma- 
terials found on Crocus No.2 contained approximately 60 percent silt 
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and blowsand and clay, washing would be required to remove these 


substances, is that correct? A. I believe you could say that, sub- 
stantially. i 
€ 
CROSS EXAMINATION 
By Mr. Becker: 

a * * 

Q. Is there any question in your mind that the gravel on Crocus 
1 and 2 can be extracted by mining with open pit methods by the use 
of diesel shovel and trucks? A. No question whatsoever. 

Q. Did you find that the gravel is loose? A, Yes, loose, un- 
consolidated. | 

Q. And in your examining did you find it was quite deep? A. 
Well, that depends on what we would consider deep in this instance. I'd 
appreciate if you’d be a little more specific. 

Q. You didn’t make any test hole, you just went over there and 
saw the excavations? A. We made no excavations whatsoever. We 
simply utilized the information or, rather, the opportunity to gain infor- 
mation from the excavations that already existed. : 

Q. From the open pit, and when you stood in the open pit and 
made your visual inspection, you found that there was loose gravel? 
A. Yes, there's gravel. | 

Q. Did you make an estimate of any kind of the gravel deposit 
on Crocus 1 and 2? A. Yes. What estimate did you have in mind? 

Q. Did you estimate the quantity of gravel in Crocus No. 1 and 
2 and what depth did you find that deposit? A. No, I don't believe that 
we did since I would say that there was an inadequate amount of sand 
and gravel exposed on which to base an estimate of that kind. 

Q. Butif you wanted to make a determination, you | could have 
made tests of various kinds to determine the depth? A. Yes. 

Q. Of the deposit? A. Yes. | 

Q. Did you find that this gravel deposit is accessible to the high- 
way and also adjoins a county road on one side? A. Yes, : that is right. 
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Q. So that it can be extracted with easy access and cheaply? 
A. Well, "easy access" to what, may I ask? 

Q. To the highway. A. Easy access to the highway, yes. 

Q. The fact that you pointed up that there may have been some 
chert, calcareous impurities in the gravel on Crocus No. 1, did you 
find that was any different than in the gravel that is used commercially 
for the construction of buildings, used in concrete aggregates and for 
road purposes in the Las Vegas area? A. I believe that I answered a 
similar question in the affirmative a moment ago, yes. 

217 Q. It’s all the same and has been used? A. That's right. 

Q. And will be continued to be used in the Las Vegas area? 
A. Yes. 

Mr. Becker: That is all. 

Mr. Zorn: Just one question. 

Hearing Officer Felton: Yes. 

By Mr. Zorn: 

Q. Have you made surveys for your employers during your past 
history? A. I’m sorry? 

Q. Haveyou made surveys for employers during your past 
history on which you have rendered reports? A. I would have to ask 
what type of survey that you have in mind. 

Q. Mineralogical survey. A. Yes. 

Q. Would you consider that your survey that you made of these 
claims was an adequate survey? A. Well, I would have to ask, Mr. 
Zorn, adequate for what because there are different types of surveys 
and examinations. 

Q. Adequate evaluation of this property for its use as a mineral 

218 claim? A. No, I doubt it has been to a detailed extent. 
Mr. Zorn: Thank you. We have nothing further. 
x *x a 
263 er ARMISTEAD F. CARPER, 
was called as a witness and having been duly sworn by the Hearing 
Officer, was examined and testified as follows: 
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DIRECT EXAMINATION 
By Mr. Becker: 
* * % | * 
Q. Will you explain just what you did in making your exam ination 


of these claims -- 
* * * 


The Witness: May I read from. my report? 
By Mr. Becker: : 
Q. Yes. | 


* x % * 


A. * * * Going into the geology, the gravel found on this property 
is all alluvial with a source from the hills some miles to the west and 
east and about the same distance. The major part of the gravel is very 
hard blue, pink and white limestone. The included sand is probably 
silica from the quartzite and sandstone beds. And very Little clay is 
present and can be cons idered nil. 

Development work consists of, this development work is located, 
has been done within a 300 foot circle from a common point of the: three 
claims, that is, the Olinda and Crocus land 2. There are 16 long 
trenches from two to three feet deep and 300 feet long running east and 
west. And near the center of the bulldozed pit some six feet deep from 
which a pile of gravel containing several hundred tons has been made. 
To this depth, the gravel is loose, clean, contains no caliche or lime 


cemented gravel. | 

* * od | * 

A. This, I might say, this gravel contains very few pieces of 
very coarse boulders, none to exceed six inches in diameter was noted. 
By an appraximate screen analysis there is about five percent of fine 
sand of minus 20 mesh. Plus 20 mesh and minus one-fourth inch is 
about three percent, from plus quarter inch to minus one inch is about 
75 percent. From plus one inch to minus two inches is 15 percent and 
over two inches is about two percent. | 

You might say I took the sample by going around the pi with a pick 


| 
| 
| 
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and sack, cutting trenches down every so far around until I covered it 
to get as near average as I could get out of the pit. 

Going down to conclusions -- 

Q. How about the value? You skippedthat. A. If you so please. 
This property is valuable as a gravel pit in that there is a large amount 
of sand and gravel present for use either for building or for road work. 
It is quite accessible to the highway and is situated where cheap mining 
and transportation is available. 

In conclusion, this property has merit as the gravel is not too 
coarse and does not carry an excess of fine sand, making it very good 

for road work. 

Also, there is no noticeable caliche which, of course, would in- 
crease the mining cost. 

The property is quite accessible in that it is only up to a maximum 
of one-half mile to the paved U.S. Highway No. 91 and not to exceed 10 
miles from a developed town. 

‘There has been enough work done to establish the presence of the 
gravel and the depth is indicated by the distance from the hills which, 
of course, will mean a large tonnage present. 

* * * 

Q. Mr.\Carper, what is your opinion of the gravel reserves on 
Crocus No, 1 and Crocus No. 2? A. Well, you asked me, I would 
say there's about 1630 cubic yards per acre per foot of depth. And if 
you want to put that on 80 acres to a foot of depth, you got 129, 000 
cubic yards. We know the pit will go to six feet in depth. I think we 
are perfectly entitled to put two feet more which will make eight feet in 
depth for a total of 1, 432,320 cubic yards of gravel in sight on those 80 
acres. 

wm * * 

CROSS EXAMINATION 


By Mr. Aho: 
*. * * * 


Q. Mr. Carper, I believe you stated that you spent one day on the 
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Crocus Claims Nos. 1 and 2 and also -- A. Olinda. 
Q. Olinda Claim. You spent one day on the three claims, is that 


correct? A. That's right. ! 
| 


* * * r 


Q. Mr. Carper, are there any well equipped sand and gravel 
plants or working properties in the Las Vegas area at the present time? 
A. Yes, sir, there are. 

Q. There's a number of them? A. Not a number. There's 
the Las Vegas Materials out east of town. 

Q. Let's say several? A. Several. : 

Q. Yes. As far as you know, are they adequately taking care of 


the present market? A. I would say so. | 
% e £ * 


Hearing Officer Felton: You may call your next witness, 
Mr. Zorn: Mr. Monohan. | 


GEORGE C. MONOHAN, 
was called as a witness and having been duly sworn by the Hearing Of- 
ficer, waS examined and testified as follows: 
DIRECT EXAMINATION 
By Mr. Zorn: 

* * * | * 

@. Mr. Monohan, are you aware of any road construction which 
is proposed in that area? A. Yes, we have an agreement | with the 
Highway Department now to re-surface the Arden Cutoff Road from 
Blue Diamond to its intersection with Highway 91 to where the new 
construction started, and we have to do that before they will scoept it 
as a state route and it was our plan and we talked about it at one time 
of taking gravel out of the particular area. We had an agreement with 
the owner that we could take it out of there. Of course, we had to call 
that off when the case came up. Besides that, the state is planning to 
build a road from Henderson across to 91, a cutoff that will come in 
that area. ! 

. ! 
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Q. Do I understand, Mr. Monohan, that sometime prior to this 
proceeding you were interested in gravel on these claims for County use? 
A. That's right, that was for the Arden turnoff that I spoke of. 

Q. Mr. Monohan, are you familiar with the specifications for 
road work as these specifications are set up by the Nevada State High- 
way Commission? A. Iam, yes, sir. 

Q. Have you examined the gravel on these claims? A. I have 
examined it just to the extent of visual examination, compared it, just 
visual with what other gravel we run tests on. 

Q. At sometime previous to this proceeding, you had determined 
that this gravel was acceptable for County usage? A. For that purpose 
that we proposed, yes. 

Q. What was the purpose that you proposed using it for at that 
time? A. We were going to use it for Type 1 base and set upa 
crusher and use it for surfacing course which we apply asphalt to and 
road mix and surface course. 

Q. Does that gravel meet the State of Nevada specifications for 
the purposes for which you have indicated? A. Well, as I said be- 
fore, I didn’t actually get around to running the tests on it but all of the 
gravel in that general area has been tested and it does meet the State 
specifications and I would assume that that would, too. In fact, I'm 
sure that it would. 

od x * K 

Q. Upon your examination of that gravel, can you indicate to us 
the usage to which this gravel can be put and meet the specifications 
created by the Commission? 

Mr. Aho: I object to the question, Mr. Examiner. This witness 
has stated really no test has been made of the sand and gravel found on 
these claims. He merely stated he made tests in the general area. 
The witness said all he has made is a visual observation. 

Hearing Officer Felton: I think the objection is well taken but the 
witness may answer and your objection will be noted for the record. 
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By Mr. Zorn: | 
Q. The question is, in your opinion what can it be used for. 


A. In my opinion it can be used for Type 1, Type 2 gravel and the 
gravel used in surfacing in ordinary road mix or plant mix — 
whatever mix we use. That is my opinion. 

Q. We don't know, at least, I don't know what Type 1 Pee Type 2 
is. A. Yes, there are several. Type 1 generally in that area is 
just pit run gravel. Your gravel is good enough in this area to use it 
pit run. It runs from a maximum usually of three inch = on down 
through to a minus 200, of course. : 

Then our Type 2 gravel is the gravel generally taken out of the 
same pit that is run through a crusher, usually, either one | inch minus 
or three-quarter inch minus. That is crushed up to that and that is 
used on top of Type 1 to give it, smooth it up where the large rocks are. 
Then the road mix, we use the same Type 2 gravel and apply oil to it 

and mix it. In plant mix, specifications generally are the same 
for Type 2 and plant mix surfacing but the difference being that the ag- 
gregate is mixed in a plant and hauled out to the job where in the road 
mix you apply the oil directly to the road and mix it in place. But this 
gravel is good, that is, the gravel in the area has always = to be 
very good for all three of these purposes. 

Q. Dolunderstand, Mr. Monohan, that you are now on the 
search for adequate gravel for County uses? A. We are, yes. 

Mr. Zorn: I have nothing further of the witness. 

CROSS EXAMINATION 
By Mr. Aho: ! 

* * * os 

Q. You stated you have visited the Crocus Claims 1 and 2, is 
that correct? A. Yes. : 

354 Q. You were out there this morning? A. Yes. 3 
@. But you have admitted that you made no actual test of the 


sand and gravel on those two claims? A. No, I haven't. | 
* * * i 
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Q. Doesn't the Arden turnoff road pass through a presently 
operating sand and gravel pit? A. Presently operating, yes, but the 
royalty on that would, we figure, cost more than if we could get the 
gravel, we have an agreement to get the gravel free of charge and the 
extra haul would be on the lower end. At least, it would be less than 
the royalty we would have to pay. I have forgotten just what the royalty 
was. We couldn't reach an agreement with the owner. It's a privately 
owned pit. It doesn’t go through it, either, it goes to one side. 

Q. I don’t know whether something whizzed by my ears or not. 
1 caught the expression “free of charge." Does the County hope to get 
the gravel and sand free of charge from the Crocus Claims, is that why 
it intended to use it? A. Beno royalty on the amount. My under- 
Standing at that time was, at that time we wouldn't have to pay a royalty 
on the gravel we used. I think the agreement was that we would gravel 
the road adjoining it as payment for which we would have to do anyhow 
for 2 haul road, which, I understand, is no written agreement, just 
conversation. 

Q. Sand and gravel from Crocus Claims 1 and 2 would be free of 
charge excepting for the two, three miles haul to use it, is that correct? 

A. Correct. 

Q. If they had to pay any royalty, the County would have to look 
elsewhere? A. Can't pay royalty, don't have the money to pay royal- 


ty. 


Q. The County has a right to establish what they call .material 
sites where they find public land and they go get that stuff without paying 
for it? A. Well, in public land, yes, take out a permit from the 
government. 


Q. Does the County buy much sand and gravel from any place? 
A. Not actually buy. We trade for it as in this case we would gravel 
certain parts of their road for the gravel we would need. 
SOME EES pi MB * 


Mr. Zorn: Mr. Murphy, please. 
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JOHN M. MURPHY, : 
was called as a witness and having been duly sworn by the Hearing Of- 
ficer, was examined and testified as follows: 
DIRECT EXAMINATION 
By Mr. Zorn: | 
* a % 1 
Q. Mr. Murphy, what is the general nature of the contracting 
work that you do? A. Street work, highway work, paving and ag- 
gregates for concrete although I’m not actively engaged in “ manu- 
facture of concrete at this time. | 
Q. Mr. Murphy, do you operate a plant of your own? | A. Not 
at this time. | 
Q. Have you operated plants? A. Yes, a period of four years. 
Q. Inthe course of your business, do you consume and use fairly 
large quantities of gravel? A. Yes. ! 


* * XK i ® 





| 


Q. How soon do you believe it will be necessary for the average 
haul of gravel to increase to ten miles? A. I'd say that condition is 
with us right now. Every one is looking for deposits and I cm know 
of anything within a radius of ten miles. 

Q. Now, as far as you know, are other gravel users of your size 


on the search for gravel inthis area? A. Yes, they are. 

Q. Is this a problem that affects you-jointly? A. paskiake 
yes. | 

Q. Is this a subject of common discussion among you? A. That's 
right, it is. 

Q. Do you have any knowledge of what is the single largest 
industry in the Las Vegas area outside of gambling and possibly women? 
A. The construction industry. | 

Q. Does the health and stability of the construction industry 
depend upon constant new sources of gravel? A. Yes, sir, it does. 

Q. Mr. Murphy, you have watched the growth of the Las Vegas 

area for the past 17 years? A. Yes, sir. | 
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Q. You anticipate from your experience in this area that it will 
increase in its: growth.. A. I can see no end to the expansion, 

Q. As a result of this expansion, will there be increasing needs 
for gravel? A. Yes, sir, there will be. 

Mr. Zorn: I have nothing further. 

CROSS EXAMINATION 
By Mr. Aho: 

* * * * 

376 Q. So you make no claims as to either the quality or quantity of 
sand and gravel on Crocus Claims 1 and 2, is that correct? A. Not 
specifically on those claims, no, sir. 

* a 

Mr. Zorn: Mr. Foster, please. 

EVERETT FOSTER, 
was called as a witness, and having been duly sworn by the Hearing Of- 
ficer, was examined and testified as follows: 
DIRECT EXAMINATION 
By Mr. Zorn: 

Bs * * x 

402 Q. Mr. Foster, are you one of the locators on Crocus No. 1 and 
Crocus No. 2? A. Iam. 

x % a * 

Q. When was the first time that you became interested in the 
claims that are involved in this proceeding? A. 1951. 

Q. Will you tell us from the very beginning how your interest 
arose and how/it developed? A. Well, my interest in the building 
stone and the rapid growth of Las Vegas and the prospects of making 
some money, why, I thought sand and gravel would work pretty well with 
the other deposit. Andso, Mr. Osborne, who did some revenue work 
for me had been connected with the mining in the vicinity and was 

-familiar. Why, I asked him if we couldn't get a hold of some sand and 
gravel because I heard the boys talking around the club and other places 
and, in fact, my associate is a contractor and hearing him talk with his 
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associates, I thought I saw an opportunity to make a little money. 

* * x : & 

Q. Mr. Foster, what was it that finally made you determine that 
this was a gravel site that you wanted? A. Well, I had talked to men 
and I had those that know sand and gravel and they said that was a good 
locality and the sand should be good. | 

x * x 

Q. When you made your placer locations, did you discuss with 
anyone in the building business the possible sale to them of ' your gravel? 
A. Well, I discussed with Mr. Bradley of Young & Smith inasmuch as 
they had the contract to build the Pahrump Road. The road work, of 
course, it was a new business to me and I thought if they could use it 
for their roadwork or other purposes, culverts and so forth. 

Q. Did you manage to sell it to Young & Smith? A. __No, be- 
cause I was figuring on that if it was good enough and the market moved 
that we'd be able to finance a plant. | 


@. Did you ever get that far? A. Well, Mr. Claney, who had 
some money and knew, had quite a circle of acquaintances, why, 
we took him in. 





Q. Did you ever attempt to sell this material to sisgtiody else or 
discuss the sale of it to anyone else? A. Only several companies. 
I have forgotten their name now but, at that time they thought it was, 
the haul of 13 miles was a little far but they have since ceanges tak 
minds for the town’s all moved that way. 

Q. Did you ever have any construction people check the quality 
of your gravel? A. Not to my knowledge. 

* * * 

CROSS EXAMINATION 
By Mr. Aho: 

* * * | * 

Q. You lay no claim to be either a professional or practical 
mining man or a geologist, do you? A. No, they are my interests, 

investment. 
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Q. Investments made in which you are interested? A. Yes. 

Q. You lay no claim to be either a professional or a practical 
miner, do you? A. Iam not. 

Q. You lay no claim to be a sand and gravel expert, do you? 

A. Tam not. 

Q. You lay no claim to be an expert on construction material? 
A. Tam not. 

Q. Therefore, when you went out there on this ground, Section 
29, and walked over it, how could you tell that that was sand and gravel 
or was not? A. Well, sand and gravel, why, couldn't find any 
Stones, looked like nothing else but sand and gravel to me. 

x He sd * 

Q. Now you stated about conversing with Mr. Bradley about buy- 
ing sand and gravel materials. Wasn't that general conversation, not 
only about buying sand and gravel from Crocus Claims but also other 
claims in which you are interested, the Bradford Claims, for instance? 

A, I was trying to find out from Mr. Bradley, how I happened to 
contact Young & Smith was when I read that they had the contract to build 
the road into Pahrump and so I went and looked them up and who had 
transferred into ready mix and that is how I commenced to learn a little 
something about sand and gravel. It was, there was a shortage, there 
would be a shortage. 

Q. You didn’t talk to Young & Smith about sand and gravel partic- 
ularly from the Crocus Nos. 1 and 2, did you? A. No. 

Q. You said, “Are you going to be interested in buying sand and 
gravel when you build this road?" A. And he said he had his own 
plants up for the road work and at that time the 13 mile haul would 
probably be a little too far. 


* *x x x 


417 Q. Have you ever sold any sand and gravel from your Crocus 


Claims land 2? A. Ihave not, no, I haven't. 
* x * 
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Mr. Zorn: Mr. Stewart, please. | 
C. D, STEWART, | : 


was called as a witness and having been duly sworn by the Hearing Of- 
ficer, was examined and testified as follows: | | 
DIRECT EXAMINATION 
By Mr. Zorn: 

* * * * 

Q. It:has been testified here, Mr. Stewart, that gravel is every- 
where in this valley. Speaking as a construction man who uses gravel, 
do you have any opinion on that statement? A. Well, I would say 
that in answer to that question, an excessive amount of gravel is unusable. 
Gravel is certainly not all over this valley. The gravel, the pits in which 
I have worked in for the past five years, and that is on the north and the 
south and the east and the west of the valley, the depth of the gravel is 
quite shallow, not to exceed, we have taken from one particular pit 
conservative 50 acres of the gravel off in the last two and a half years 
and its average depth is not to exceed three feet. I might bring this 
out, in this one particular pit which is up at the extreme end of Vegas 
Drive, we took the gravel off that we could get with the equipment that 
we had which is caterpillar equipment and tried to go through the hard- 
pan. Iwas quite sure that we could, providing we could get a large 

enough’ shovel to excavate it, so Mr. Wells of Wells Cargo pur- 
chased a new 25 Northwest Shovel which is one of the largest shovels 
and we drilled down ten feet through the hardpan and shot it with powder 
and broke it real well and then we put the shovel in and when we got to 
the end of where the powder broke, it was impossible to dig it any 
farther with that large of a shovel. ! 

And, too, there's a lot of gravel in this valley that is determined 
gravel that really is not a usable gravel. There's certain areas where 
it is the finest material that you could get. Then, there's other areas 
where it isn't so good because of blowsand being the domineering fines 
in it and it is just about impossible to meet the City specifications, the 
State specifications on compacts. So I would say that we do not have an 
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abundance of gravel, accessible gravel, good gravel. 

* * * * 7 

448 Q. Now, if I were to indicate that a gravel pit were available ap- 

proximately ten miles from town on a paved highway, that it is approxi- 
mately six feet in depth and at the bottom -- six feet that remains loose 
to a depth of six feet to caliche. It has been discovered that it tests in 
this fashion, by approximate screen analysis there is five percent of 
fine sand of minus 20 mesh. Plus 20 mesh and minus one-quarter inch, 
three percent. From plus quarter inch to minus one inch is 75 percent, 
about 75 percent. From plus one inch to minus two inch is 15 percent 
and over two inch is about two percent. 

What is your opinion of such a gravel pit? A. I would say I 


haven't seen any gravel pits like that here. I have never hauled from 
a gravel pit that has a screen analysis like that. Usually any of the 
pits I hauled from has a great deal of oversize. 

449 Q. Would you say that this was a good gravel pit? A. Well, 


I'd say it was excellent. Very valuable if you have a six foot face of 
gravel and the screen analysis, if that is the correct screen analysis of 
that type gravel, why, that is very valuable. 
Q. Would you be interested in 80 acres of such gravel, Mr. 
Stewart? A. I certainly would, yes. 
= *K * 
450 CROSS EXAMINATION 
By Mr. Aho: 
cd + bd x x 
453 Q. Therefore, from your own knowledge you don't know of any 
Such materials in the Las Vegas area, is that correct? A. I will not 
answer that that way because I definitely think that we have fine concrete 
sand and aggregate in this valley, exceptionally good. 
so He * * ok 
455 Mr. Aho: All I'm asking is if he knows that sand and gravel 
material is in the Las Vegas area. Either he knows or doesn't know. 
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Hearing Officer Felton: Do you know, sir? 

The Witness: No, I don't know. 

* * 

By Mr. Aho: 

Q. Mr. Stewart, you stated that the sand and gravel located on 
the claim which would be approximately eleven and a half miles from 
Las Vegas would be good for road materials. Would it pay you to haul 
sand and gravel 11 miles just for road purposes? A. Yes, T hauled 
on Pardee-Phillips Subdivision, Charleston Parks Subdivision one and 
two for five continuous months at a haul of eleven and a half miles. 

Q. You didn't intend to consider that a profitable operation, though, 
did you? A. Naturally it cost me more money to haul it that far than 
it would seven miles. | 

Q. If you were just doing straight road work and did not have 
other construction work at that vicinity, would you consider it profitable 
to haul materials 11 miles just for road purposes? A. That would 
depend on the location as to the road concerned, as to what kind of road 
you were hauling over, as to whether it was a dirt road or oiled road or 
your grades and everything would have to be taken into consideration on 
that. 

Q. Say oiled roads? A. Yes, I would say that, I would say 
that a person could haul gravel 11 miles and do it economically without 
raising the price of your street work to any great extent. | 

Q. Dirt roads? A. No, I don't believe I would haul gravel 11 
miles over a dirt road and maintain the dirt road to haul over it would 
make it rather expensive. 

Mr. Aho: That is all. : 


* * aK 1 

| 
Hearing Officer Felton: Do you have another witness? 
Mr. Zorn: Yes, I do. 


ELVIN HITCHCOCK, was called as a witness 


and having been duly sworn by the Hearing Officer, was examined and 
testified as follows: ! 


i 
1 
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DIRECT EXAMINATION 
By Mr. Zorn: 

a sa * * 

Q. Mr. Hitchcock, it has been testified in this proceeding that 
there's gravel all over this Las Vegas Valley. From the point of view 
of a construction man and as a man using gravel, what in your opinion is 
the accuracy of that statement? A. You mean as to usable gravel? 
There's gravel all over the valley. 

Q. How does it strike you? A. Well, TI wouldn't say that all of 
it is usable gravel. For some types of work certain gravel is better 
than it is for other types of work but I wouldn't say that is gravel all 
over the valley that you coulduse. I have spent quite a bit of time 
myself looking for suitable pits that are usable as a good material as 
we can find in the valley and that usable gravel in my estimation is 
searce. If it wasn't scarce, why, I wouldn't be in business because 
everybody could go out in their backyard and scoop it up and use it. 

x id * x 

CROSS EXAMINATION 
By Mr. Aho: 

cd * * * 

Q. You got to cut corners everywhere you can, you can't be 
running 11, 12 miles out of town running a long haulage with this cost 
of gravel and expect to stay in business, can you? A. You have to 
stay within the area of your competitors and I think that we are and, 
naturally, using gravel that is available closest to town and the way the 
gravel is being depleted, all my competitors are going to have to back 
up as I back up and go search, for more gravel. 

* * x 

REDIRECT EXAMINATION 
By Mr. Zorn: 


Q. Mr. Hitchcock, I have one question to ask you. Can you 
make coarse concrete aggregates out of the material I described to you? 
A. Yes. You can make a fine aggregate and a coarse aggregate which 
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is blended back together for concrete, 

Q. Is the material that I described to you, would you consider 
the material that I described to you good material for coarse conerete 

aggregate? A. Made by processing good coarse aggregate in 
it, yes. : 

RECROSS EXAMINATION 
By Mr. Aho: ; 

Q. One question since you raised that. Mr. Hitchcock, if this 
material is suitable for coarse concrete aggregate, could a afford to 
haul itll miles? A. Yes. 

Q. You think you could? A. Yes, I could. : 

x * = * 

Hearing Officer Felton: The hearing will come to order after 
yesterday's recess. 
You may proceed with your side of the case, Mr. Zorn. 
Mr. Zorn: Mr. Mendenhall, please. 

VERNE CORNELL MENDENHALL, 


was called as a witness and having been duly sworn by the Hearing Of- 
ficer, was examined and testified as follows: 
DIRECT EXAMINATION 


By Mr. Zorn: ! 
* * * * 
Q. Have you examined the gravel which is located on Section 29 
which is involved in this proceeding? A. Yes, I have. 
©. With whom did you examine it? A. Mr. Claney. 
@. Will you tell us what you think of the gravel on this claim? 
A. I consider it a very good deposit. It seems to be that there's a 
minimum amount of dirt or minus 200 in it. I would say a very good 
deposit of gravel. | 
= = x 
CROSS EXAMINATION 
By Mr. Aho: 








506 


514 
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Q. Did you run any screen analysis of the materials on the 
Crocus Claims Nos..land2? A. No, I haven't. 

Q. What kind of examination did you make of that material when 
you visited Section 29? A. Madea normal examination of the cross 
cut in the bank. 

Q. Did you pick it up and look at it? A. Visual examination, 
that's right. 

* * * \® * 

Q. Mr. Mendenhall, I believe you stated that you were willing to 
pay 15 cents a cubic yard for the material on the piece of land that you 
examined in the company of Mr. Claney, did you not? A. That's 
right. 

Q. Was that a firm offer on your part? A. That was. 

Q. And without any screen analysis or anything else you made a 
firm offer of 15 cents a cubic yard? A. That's right. 

Q. What would you say if I were to tell you that we had several 
“experts” here in the past day, few days, who stated that for ordinary 
road material sand and gravel you do not pay over any more than 8 to 
12 cents a cubic yard? A. Would you restate the first part of your 
question, please? 

Q. What would you say if I were to tell you that during the past 
few days we have had here in this proceeding certain experts on road 
work similar to your business who stated that they could not afford to 
pay more than 8 to 12 cents a cubic yard for sand and gravel materials. 
Would you say your figure of 15 cents was high or their figure was low? 
A. Well, I would say that in my judgment my figure was down the line 
because the quality of the pit is what you are buying that counts. [If 
you have, if you have to stake out the big rocks, have to reject certain 

materials in a pit, why, five cents would be expensive. I feel 
my figure is fair. 

Q. How could you be satisfied that with an hour's examination 
covering some 30 acres without any screen analysis or any other 
samples having been made, you were willing to pay 15 cents a cubic 





123 ! 
yard to a perfect stranger, Mr. Mendenhall? A. Well, I have been 
paying that price for it so that -- ! 

Q. I'm asking you this particular ground. A. Yes. 
Q. And you still stand by your statement you only spent one hour, 





you covered 30 acres and made a firm offer of 15 cents a cubic yard for 
the materials? A. You omit one fact that these are exposed areas 
that you can examine and, yes, I still stand on that statement. 


* * * | * 
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QUESTIONS PRESENTED 


After notice and a hearing upon charges alleging the in- 
validity of appellants’ mining claims for lack of discovery 
of a valuable mineral deposit, the Secretary of the Interior 
held the mining claims invalid. The Secretary’s decision 
was based upon his finding that there existed no present 
demand for the deposits of sand and gravel upon the claims 
and that the deposits could not be disposed of in the market 
at a profit. The questions presented are: 


1. Whether the decision of the Secretary upon a question 
of fact is conclusive in the absence of fraud or imposition. 

2. Whether the standard of present marketability re- 
quired by the Secretary to constitute discovery of a valu- 
able mineral deposit is a reasonable construction of the 
mining laws. 

3. Whether the hearing before the Secretary was pro- 
cedurally correct and fair to appellants. 

4. Whether the Administrative Procedure Act has en- 
larged the scope of judicial review now to include review 
of the decisions of the Secretary of the Interior in public 
land matters. 





Questions presented 
Opinion below 
Jurisdiction 

Federal statutes involved 
Statement of the case 
Summary of argument 


Argument: 


I. Whether there has been a discovery of a mineral sufficient 
to validate a mining claim is a question of fact for 
determination by the Secretary of the Interior whose 
decision is conclusive in the absence of fraud or im- 
position 

A. A discovery of a valuable mineral deposit within 
the limits of a mining claim is a prerequisite 
to the validity of the claim 

B. The Secretary’s finding of no discovery is con- 
clusive in the absence of fraud or imposition... 

C. The authority which a court may possess in other 
contexts to determine whether agency findings 
are supported by substantial evidence does not 
include authority to weigh the evidence 

D. The Secretary’s finding that the deposit of sand 
and gravel on appelilants’ claim could not be 
extracted, removed and marketed at a profit is 
supported by substantial evidence 

II. The Secretary applied the proper standard of marketability 
to appellants’ mining claims 

A. The standard of present marketability applied by 
the Secretary to the appellants’ claims has been 
of long standing application in the Department 
of the Interior 

B. The Secretary’s application of the standard of 
present marketability to sand and gravel placer 
mining claims is based upon reason 

C. Having adopted a reasonable construction of a 
statute entrusted to his administration, the 
Secretary cannot be judicially required to adopt 
a different construction of it 

III. Appellants’ allegations of prejudicial procedural errors in 
this case are without foundation 

1. The official report 

2. The review of the Hearing Officer’s decision by the 
Director of the Bureau of Land Management... 

3. The burden of proof 

IV. The Administrative Procedure act did not enlarge the scope 
of judicial review of the decisions of the Secretary of 
the Interior in public land matters 
Conclusion 
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Anited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 14,953 
Everett Foster, ET AL., APPELLANTS, 
v. 


Frep A. Seaton, SECRETARY OF THE INTERIOR, APPELLEE 


APPEAL FROM A JUDGMENT OF THE UNITED STATES 
DISTRICT COURT FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR FRED A. SEATON, SECRETARY OF THE 
INTERIOR, APPELLEE 


OPINION BELOW 


The memorandum opinion of the district court setting 
forth its reasons for dismissing the complaint is printed at 
p. 5 of the Joint Appendix. 


JURISDICTION 


The Secretary of the Interior held invalid for lack of an 
adequate mineral discovery two placer mining claims for 
sand and gravel located by appellants upon the public 
domain. This suit was instituted to have the Secretary’s 
decision set aside (Jt. App. 1-4). Jurisdiction of the district 
court was asserted to be under the Administrative Pro- 
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cedure Act, 5 U.S.C. sec. 1009 (Jt. App. 1). Judgment was 
entered granting the Secretary’s motion for summary 
judgment and dismissing the complaint on December 5, 
1958 (Jt. App. 4). Notice of appeal was filed by appellants 
Foster, et al., on December 31, 1958 (Jt. App. 6). The juris- 
diction of this Court rests upon 28 U.S.C. sec. 1291. 


FEDERAL STATUTES INVOLVED 


Revised Statutes § 2319, 30 U.S.C. see. 22: 


All valuable mineral deposits in lands belonging to 
the United States, both surveyed and unsurveyed, are 
hereby declared to be free and open to exploration and 
purchase, and the lands in which they are found to 
occupation and purchase, by citizens of the United 
States and those who have declared their intention to 
become such, under regulations prescribed by law, and 
according to the local customs or rules of miners in the 
several mining districts, so far as the same are ap- 
plicable and not inconsistent with the laws of the 
United States. 


Revised Statutes § 2320, 30 U.S.C. sec. 23, is in part as 
follows: 


Mining-claims upon veins or lodes of quartz or other 
rock in place bearing gold, silver, cinnabar, lead, tin, 
copper, or other valuable deposits, heretofore located, 
shall be governed as to length along the vein or lode 
by the customs regulations, and laws in force at the 
date of their location. A mining-claim located after the 
tenth day of May, eighteen hundred and seventy-two, 
whether located by one or more persons, may equal, 
but shall not exceed, one thousand five hundred feet in 
length along the vein or lode; but no location of a 
mining-claim shall be made until the discovery of the 
vein or lode within the limits of the claim located. * * * 


1 As will be shown, infra, pp. 30-33, we submit that this Act does 
not confer jurisdiction here. 
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Revised Statutes § 2329, 30 U.S.C. sec. 35, is in part as 
follows: 


Claims usually called ‘‘placers,’’ including all forms 
of deposit, excepting veins of quartz, or other rock in 
place, shall be subject to entry and patent, under like 
circumstances and conditions, and upon similar pro- 
ceedings, as are provided for vein or lode claims; 


*- * © 
* 


STATEMENT OF THE CASE 


This action was instituted by the appellants against the 
Secretary of the Interior to have set aside the Secretary’s 
decision affirming the decision of the Director of the Bureau 
of Land Management which held the appellants’ mining 
claims located upon the public domain near Las Vegas, 
Clark County, Nevada, invalid for lack of discovery. The 
relevant facts are as follows: 


On October 29, 1951, appellants made two sand and gravel 
placer mining locations, known as the Crocus No. 1 and 
Crocus No. 2, situated along U.S. Highway 91 approxi- 
mately 12 miles south of Las Vegas. Adverse proceedings 
were instituted against the claims in behalf of the United 
States on July 10, 1953, charging the invalidity of the claims 
for lack of discovery. On October 2, 1953, a large area of 
land in the vicinity of Las Vegas, including the land here 
involved, was classified by the Department of the Interior 
for lease and sale for residences under the Small Tract Act 
of June 1, 1938, 52 Stat. 609, as amended, 43 U.S.C., Supp. 
V, sec. 682a. 

A hearing was held before a Hearings Officer of the De- 
partment of the Interior on December 6-10, 1954. Two appli- 
eants for ‘‘small tract’? leases for a portion of the land 
under location as well as a local association of interested 
‘<small tract’? applicants were allowed to intervene in the 
proceedings. Evidence was introduced by the United States 
and by the appellants concerning the question whether there 
had been an adequate discovery of minerals upon the claims. 
The validity of the claims was sustained by decision of the 
Hearings Officer on March 30, 1955 (Jt. App. 6-19). 
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Thereafter, on October 12, 1955, the record was referred 
to the Director of the Bureau of Land Management for 
review and consideration of appeals that had been noted by 
the two! ‘‘small tract’’ applicants. On September 19, 1956, 
the Director of the Bureau of Land Management, after oral 
argument, reversed the decision of the Hearings Officer and 
held the locations invalid (Jt. App. 15-51). On appeal to 
the Secretary, the Director’s decision was affirmed on Jan- 
uary 8, 1958. The Secretary stated in his decision that ‘‘in 
order to satisfy the requirement of discovery of a valuable 
mineral on a placer mining claim located for sand and 
¢ravel, it must be shown that the deposit can be extracted, 
removed, and marketed at a profit,’’ and that this ‘‘includes 
a favorable showing as to the accessibility of the deposit, 
bona fides in development, proximity to market, and the 
existence of a present demand for the sand and gravel.’’ 
(Jt. App. 54). Earlier opinions and decisions of the Depart- 
ment of the Interior were cited by the Secretary as having 
established the foregoing standard for determining the 
validity of claims located for sand and gravel.* The Sec- 
retary found from the record of the hearing held in Las 
Vegas that there existed no present demand for the deposits 
of sand and gravel on the appellants’ claims, that they could 
not be disposed of in the market at a profit and that con- 
sequently the claims were null and void (Jt. App. 51-65). 

This suit was then instituted by the appellants against 
the Secretary. The appellants filed a motion for summary 
judgment and the Secretary filed a motion for judgment on 
the pleadings or for summary judgment of dismissal. In a 
memorandum opinion filed December 1, 1958, the district 
court concluded that the appellants had not established 
their grounds for summary judgment, that the Secretary 
and his subordinates acted within the limits of their author- 
ity, made decisions upon the basis of substantial evidence 


*Section 3 of the Act of July 23, 1955, 69 Stat. 368, 30 U.S.C. 
Supp. V, sec. 611, provides that deposits of common varieties of 
sand and gravel shall not be deemed to be valuable mineral deposits 
within the meaning of the mining laws so as to give effective 
validity to any mining claim thereafter located under such laws. 
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which supported those decisions, and that the Secretary 
had applied a proper measure of the proper standard of 
present and prospective marketability in determining the 
validity of the appellants’ mining claims. By judgment 
entered December 5, 1958, the district court granted the 
Secretary’s motion for summary judgment and dismissed 
the appellants’ complaint. This appeal followed (Jt. App. 
1-6). 


SUMMARY OF ARGUMENT 


I 


Essential to the validity of a mining claim and to any 
rights asserted thereunder is the discovery within the limits 
of the claim of a valuable mineral deposit. Whether the 
locator of a mining claim has made an adequate discovery 
of mineral sufficient to give validity to his claim is a question 
of fact, the decision of which by the Secretary of the In- 
terior is conclusive in the absence of fraud or imposition. 
Neither fraud nor imposition has been alleged in this 
instance and the Secretary’s decision upon the facts must 
be taken as conclusive. Moreover, the Secretary’s decision 
has ample factual support in the record. 


II 


The Secretary applied to appellants’ sand and gravel 
placer mining claims the test of present marketability long 
used by the Department of the Interior to determine 
whether particular deposits of non-metallic minerals of 
widespread occurrence are ‘‘valuable mineral deposits”’ 
within the meaning of the mining laws. The question is not 
whether the Secretary decided rightly or wrongly, but 
whether his decision, based upon a construction of these 
laws, is so plainly wrong as to be arbitrary and capricious. 
To say the least, the Secretary’s construction is a possible 
one, and therefore, within his discretion to make. 


Tit 


The proceedings by the Department of the Interior con- 
tained no procedural errors and appellants had a fair hear- 
ing in all respects. 





IV 


Judicial review of the decisions of the Secretary of the 
Interior in public land matters is limited to proceedings in 
the nature of mandamus to compel the performance of a 
ministerial duty or to correct action which is arbitrary or 
capricious. The Administrative Procedure Act has not en- 
larged the scope of judicial review in this respect. Nor has 
it narrowed the limits of the discretion committed to the 
Secretary in the administration of the public land laws. 


ARGUMENT 


I 


Whether There Has Been a Discovery of a Mineral Sufficient 
to Validate a Mining Claim Is a Question of Fact for Deter- 
mination by the Secretary of the Interior Whose Decision Is 
Conclusive in the Absence of Fraud or Imposition 


A. A discovery of a valuable mineral deposit within the 
limits of a mining claim is a prerequisite to the validity of 
the claim:—Under the mining laws all valuable mineral 
deposits in public lands belonging to the United States are 
free and open to exploration and purchase, and the lands 
in which they are found are open to occupation and pur- 
chase. | R. S. 2319, 30 U.S.C. sec. 22, supra, p. 2. The 
locator of a valid mining claim, whether lode or placer, has 
the right of present and exclusive possession against rival 
mining claimants. He may, upon compliance with the law, 
obtain legal title to the land. R. S. 2325, 2329; 30 U.S.C. 
secs. 29, 35. But as against the United States, one who has 
merely located a claim upon the public domain has only 
‘‘taken the initial steps in seeking a gratuity from the 
Government.’’ Ickes v. Underwood, 78 U.S. App. D.C. 396, 
399, 141 F. 2d 546, 549 (1944), cert. den. 323 U.S. 713. All 
legal and equitable title to the land remains in the United 
States until the locator has done everything which, under 
the law, is required of him to secure the legal title. Teller 
v. United States, 113 Fed. 273, 281 (C.A. 8, 1901). 

By a location of a mining claim the boundaries of the 
claim are marked and established, but the location confers 
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no rights whatever upon the locator in the absence of a 
discovery of a valuable mineral deposit within the limits of 
the claim, both the location and the discovery being essen- 
tial to a valid claim. R. S. 2320, 30 U.S.C. 23; Cole v. Ralph, 
252 U.S. 286, 296 (1920); Waskey v. Hammer, 223 U.S. 85, 
90-91 (1912). Where an alleged discovery of a valuable 
deposit is denied neither the act of location by itself, nor the 
performance of required annual assessment work, nor the 
recitals of discovery in the location notices, which are of 
themselves mere ex parte, self-serving declarations, will 
suffice to establish the claim’s validity. Cole v. Ralph, supra. 


B. The Secretary’s finding of no discovery is conclusive 
in the absence of fraud or imposition:—Congress did not 
attempt to deal with particular situations that might arise 
concerning the public land and mineral resources of the 
United States. By statute the supervision of all public 
business relating to these matters was conferred upon the 
Seeretary of the Interior. 5 U.S.C. see. 485. Thus, in 
United States v. Schurz, 102 U.S. 378, 395-396 (1880), the 
following was said: 


* * * [T]he sale of the public lands was placed by 
statute under the control of the Secretary of the In- 
terior. To aid him in the performance of this duty, 
a bureau was created, at the head of which is the Com- 
missioner of the General Land-Office [now the Director 
of the Bureau of Land Management], with many sub- 
ordinates. To them, as a special tribunal, Congress 
confided the execution of the laws which regulate the 
surveying, the selling, and the general care of these 
lands. 

Congress has also enacted a system of laws by which 
rights to these lands may be acquired, and the title 
of the government conveyed to the citizen. This court 
has with a strong hand upheld the doctrine that so 
long as the legal title to these lands remained in the 
United States, and the proceedings for acquiring it 
were as yet in fieri, the courts would not interfere to 
control the exercise of the power thus vested in that 
tribunal. To that doctrine we still adhere. 
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In the administration of the many laws relating to the 
sale and disposition of the public lands, questions of fact 
necessarily arise which must be decided by the Secretary 
and his subordinates. And ‘‘it is well settled that the 
decision of the Land Department upon questions of fact 
is conclusive in the courts.’’ De Cambra v. Rogers, 189 
U.S. 119, 122 (1903) ; Johnson v. Drew, 171 U.S. 93, 99-100 
(1898) ; Burfenning v. Chicago, St. Paul & C. R’y., 163 US. 
321, 323 (1896); Reverside Oil Co. v. Hitchcock, 190 USS. 
316 (1903). This is true ‘‘even if there had been demon 
stratable error in the admission, or appreciation of evi- 
dence ;’’ West v. Standard Oil Co., 278 U.S. 200, 213 (1929) ; 
Standard Oil Co. of California v. United States, 107 F.2d 
402, 410-411 (C.A. 9, 940), cert. den. 309 U.S. 654. So far as 
the validity of a mining claim is concerned the fundamental 
question is whether the locator has made an adequate 
discovery of mineral within the limits of his claim. This 
is a question of fact, the determination of which is confided 
in the Seeretary of the Interior. Cameron v. United States, 
252 U.S. 450, 464 (1920) ; Ickes v. Underwood, 78 U.S. App. 
D.C. 396, 141 F.2d 546 (1944), cert. den. 323 U.S. 713. 
In the Cameron case, Cameron had located certain lode 
mining claims on the rim of the Grand Canyon of the Colo- 
rado. He applied for patent to the claims but when a 
protest against the claims was filed by other interested 
parties, the Department of the Interior ordered a hearing 
and ultimately declared the land to be nonmineral and the 
claims null and void for lack of discovery. Suit was brought 
to enjoin Cameron from using the land and judgment was 
obtained by the United States, which was upheld by the 
Court of Appeals and affirmed by the Supreme Court. In 


3 The three cases asserted by appellants (Br. 9) to be substan- 
tially similar to the instant case, were mandamus cases which did 
not involve factual determinations by the Secretary: Ickes v. Vzr- 
ginia-Colorado Development Corporation, 63 App. D.C. 47, 69 F.2d 
123 (1934), Aff’d 295 U.S. 639; West Coast Exploration Co. v. 
McKay, 93 U.S. App. D.C. 307, 213 F.2d 582 (1954), cert. den. 347 
US. 989; Clackamas County, Ore. v. McKay, 94 US. App. D.C. 108, 
219 F.2d 479 (1954), judgment vacated 349 U.S. 909, rehearing 
denied 349 U.S. 934. 


—_ ¢ 


j 
} 
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its decision the Supreme Court pointed out that no rights 
attached to the land in the absence of an adequate mineral 
discovery, that until legal title had passed from the United 
States, the Department of the Interior had the power, after 
notice and a hearing, to determine whether the claims were 
valid, and if found to be invalid, to declare them null and 
void, and concluded by saying at 252 U.S. 460, 464: 


A mining location which has not gone to patent is 
of no higher quality and no more immune from attack 
and investigation than are unpatented claims under 
the homestead and kindred laws. If valid, it gives 
to the claimant certain exclusive possessory rights, 
and so do homestead and desert claims. But no right 
arises from an invalid claim of any kind. All must con- 
form to the law under which they are initiated; other- 
wise they work an unlawful private appropriation in 
derogation of the rights of the public. 

Of course, the land department has no power to 
strike down any claim arbitrarily, but so long as the 
legal title remains in the Government it does have 
power, after proper notice and upon adequate hearing, 
to determine whether the claim is valid and, if it be 
found invalid, to declare it null and void. * * * 


* * * * * 


Whether the tract covered by Cameron's location 
was mineral and whether there had been the requisite 
discovery were questions of fact, the decision of which 
by the Secretary of the Interior was conclusive in 
the absence of fraud or imposition, and none was 
claimed. * * * 


The Underwood case, 78 U.S. App. D.C. 396, 141 F.2d 546 
(1944), which is factually very similar to the present case, 
involved certain sand and gravel placer mining claims 
located by Underwood and others on the bank of the Colum- 
bia River near Grand Coulee Dam in the State of Wash- 
ington. Adverse proceedings were instituted against the 
claims by the Government and after notice and a hearing 
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a decision favorable to the locators was rendered by the 
Register, a local officer of the former General Land Office. 
Thereafter, the case was reviewed by the Commissioner of 
the General Land Office who reversed the Register’s deci- 
sion and declared the claims null and void. A final decision 
adverse to the locators and holding that as a fact the 
claims had neither present nor prospective value for their 
eravel deposits was rendered by the Department of the 
Interior on July 14, 1940, whereupon suit was filed in 
the district court against the then Secretary of the Interior 
to annul the Department’s decision. A motion by the Sec- 
retary to dismiss was overruled and summary judgment 
was entered for the plaintiffs. This court reversed and 
directed that the motion to dismiss be granted. It was held 
that the decision of the Secretary was clearly within his 
authority and, in the absence of fraud or imposition, was 
conclusive, the district court having no authority to sub- 
stitute its judgment for that of the Secretary. 

In the course of the opinion in the Underwood case, 78 
U.S. App. D.C. at 397-398, 141 F.2d at 547-548, this Court 
stated the rule that ‘‘the judicial power will not be inter- 
posed to limit or direct the exercise of discretion by public 
executive officers with respect to pending matters within 
their jurisdiction and control, except in clear cases of il- 
legality of action,’’ and that ‘‘the function of judicial re- 
view is fully performed when it is determined ‘that there 
has been a fair hearing, with notice and an opportunity to 
present the circumstances and arguments to the decisive 
body, and an application of the statute in a just and rea- 
soned manner’ [Gray v. Powell, 314 U.S. 402, 411].’’ After 
noting the doctrine that ‘‘until the legal title to public land 
passes from the Government, inquiry as to all equitable 
rights comes within the cognizance of the Land Depart- 
ment,’’ (Brown v. Hitchcock, 173 U.S. 473, 476 (1899)), 
this Court stated the law, particularly applicable to the 
instant case, that: 


The Government may dispense its bounty on such 
terms as it sees fit; and the executive agency which 
Congress has chosen for the purpose of giving away 


ae” LP ee 9 Gewese He 





11 


public lands and mineral deposits is peculiarly 
equipped, in terms of experience and administrative ca- 
pacity, to act in its behalf. When an executive agency 
acts in this capacity, there is, perhaps, less reason 
than in any other type of administrative action to 
subject its determinations to judicial review. 


* * * cs * 


Here, appellees [appellants in this instance] have 
merely taken the initial steps in seeking to secure a 
gratuity from the Government. They are in no position 
to compel action, or to coerce the executive in the 
exercise of its discretion. 


No allegation of fraud or imposition on the Secretary’s 
part has been made by appellants. In truth, the record 
would not support such an allegation. There is, therefore, 
no basis for setting aside the Secretary’s finding that ap- 
pellants’ mining claims are invalid for lack of an adequate 
mineral discovery. 


C. The authority which a court may possess in other 
contexts to determine whether agency findings are sup- 
ported by substantial evidence does not clude authority 
to weigh the evidence:—It is asserted that the district 
court erroneously applied the ‘‘test of substantial evidence 
upon the record;’’ that the Secretary’s findings could only 
have been upheld by ‘‘uniformly crediting the Depart- 
ment’s witnesses and uniformly discrediting the appellants’ 
witnesses;’’ and that ‘‘in view of the nature, character 
and quantum of the testimony favorable to the Depart- 
ment, as compared to the nature, character and quantum of 
appellants’ evidence’’ the Secretary’s decision is suspect 
(Br. 9, 11, 15). 

However, substantial evidence is ‘‘such relevant evidence 
as a reasonable mind might accept as adequate to support 
a conelusion,’’ Consolidated Edison C. v. Labor Board, 305 
U.S. 197, 229 (1938), and even where a court has authority 
to determine whether there is substantial evidence to 
support an administrative finding, the Court is not called 





upon to weigh the evidence. Berigan v. United States, 257 
F.2d 852, 855-856 (C.A. 8, 1958); Waellapoint Oysters v. 
Ewing, 174 F. 2d 676, 685-686 (C.A. 9, 1949), cert. den. 338 
U.S. 860. Thus, it is not the law that a court in reviewing 
agency findings, where it has authority to do so, may dis- 
place the agency’s choice between two fairly conflicting 
views, even though the court might justifiably have made a 
different choice had the matter been before it de novo. Uni- 
versal Camera Corp. v. Labor Bd., 340 U.S. 474, 488 (1951). 
Particularly is this so where, as appellants acknoweldge in 
this instance (Br. 16), the case is ‘‘technical in nature,”’ the 
material testimony is ‘‘in flat disagreement’’ and, as this 
Court has said, the Department of the Interior, ‘‘the execu- 
tive agency which Congress has chosen for the purpose of 
giving away public lands and mineral deposits is peculiarly 
equipped, in terms of experience and administrative capac- 
ity, to act in its behalf. When an executive agency acts in 
this capacity, there is, perhaps, less reason than in any 
other type of administrative action to subject its determina- 
tions to judicial review.’’ Ickes v. Underwood, 78 USS. 
App. D.C. 396, 398, 141 F.2d 546, 548 (1944). 


D. The Secretary’s finding that the deposit of sand and 
gravel on appellants’ claims could not be extracted, re- 
moved and marketed at a profit is supported by substantial 
evidence:—The issue involved in the proceeding before the 
Secretary was whether appellants had discovered a valuable 
mineral deposit within the limits of their claims. As the 
Secretary stated in his decision (Jt. App. 951, 54): 


In order to satisfy the requirement of discovery 
on a placer mining claim located for sand and gravel 
it must be shown that the deposit can be extracted, 
removed, and marketed at a profit. This includes a 
favorable showing as to the accessibility of the de- 
posit, bona fides in development, proximity to market, 
and the existence of a present demand for the sand 
and gravel. Associate Solicitor’s opinion, M-36295 
(August I, 1955); Solicitor’s opinion, 54 I.D. 294 
(1933); Layman et al. v. Ellis, 52 L.D. 714 (1929). 
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The record before the Secretary shows generally the 
following: (1) there are vast amounts of sand and gravel 
in the Las Vegas area, (2) the sand and gravel upon ap- 
pellants’ claims would require processing by way of 
screening or washing and crushing before it could be used 
but some gravel of the same quality after such processing 
is used in the Las Vegas area (Jt. App. 69-85), (3) from 
the date of location in 1951 to the hearing in 1954 no sand 
or gravel had been sold from the claims (Jt. App. 116), 
(4) no equipment for processing or removing the gravel 
has been installed upon the claims (Jt. App. 78, 115), (5) the 
market for sand and gravel in the Las Vegas area is 
adequately cared for by operating sand and gravel plants 
nearer to the city (Jt. App. 81, 109), (6) there are existing 
sand and gravel pits closer to the city and many such de- 
posits are not being worked (Jt. App. 96-97), and (7) while 
the gravel may be suitable for road construction work, 
Clark County does not pay for the gravel it uses except by 
way of exchange of services (Jt. App. 112). 

In addition to the foregoing facts, appellant Foster tes- 
tified (Jt. App. 114-116) that he knew nothing about sand 
and gravel, that he heard talk of a demand for sand and 
gravel and was told that the land upon which the claims 
were subsequently located should contain good sand and 
gravel, that he did not have the deposit tested when located, 
and that the person with whom he discussed the possible 
sale of gravel said the haul would be too far. Upon a 
consideration of the foregoing evidence the Secretary con- 
eluded (Jt. App. 56, 59): 


The appellants appear to be under the impression 
that all that is necessary to validate sand and gravel 
claims is to see the sand and gravel on public domain 
and to file a claim thereon. Such is not the case. 
Before such a claim has any validity it must be shown 
that the sand and gravel are of a quality acceptable 
for the type of work being done in the market area, 
that the extent of the deposit is such that it would 
be profitable to extract it and process it if that is 
necessary, and that there is a present demand for the 
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sand and gravel. The appellants having failed to make 
this showing, their contention that the discovery was 
made before October 29, 1951,* must fail. 


Although the contestees had held these claims for 
over 3 years at the time of the hearing, they had not 
been able to dispose of any material from the claims, 
even in what they urged was an expanding market. 
While the fact that no sale had been made at the time 
of the hearing is not controlling in itself, yet it is 
persuasive that certain factors must have been involved 
which prevented the sale. If the deposits were of 
acceptable quality and existed in such a quantity 
as to make the extraction worthwhile, then if the de- 
mand were there the contestees should have been able 
to dispose of the material at a profit. On the other 
hand, if the market was such that it would not pay to 
extract the material and haul it to that market, then 
it cannot be said that the deposits from these claims 
meet the test of discovery for sand and gravel claims 
under the mining laws.° 


There was conflicting testimony as to whether the sand 
and gravel upon the claims was of commercial quantity 
and quality. But, as the Secretary pointed out in his de- 
cision (Jt. App. 60-64), although appellants attacked the 
credibility of the testimony of the Government’s witness 
on these matters, the witness, an experienced mining evalu- 
ation engineer (Tr. 11-12), spent approximately five days 


4 This is the date of location. The Secretary did not require dis- 
covery at that date but permitted a showing of discovery after that 
date (Jt. App. 56-57). 


5 Appellants state (Br. 19) that the Secretary admitted there was 
a lease arrangement to effectuate a sale of gravel. The Secretary 
described this lease as slight evidence of value for the reason that 
the lessee was not bound to take any gravel, the lease was dated 
more than a year after the hearing, and it included gravel from 
another claim not involved in this proceeding (Jt. App. 58). 





15 


in examining the claims and, contrary to appellants’ as- 
sertions (Br. 13), made a gradation or rough sieve analysis 
of the material on the claims, though he did not testify 
directly as to the results of that analysis (Jt. App. 85-86) .° 

Of appellants’ witnesses, it appears that only three defi- 
nitely examined the claims. Two of those made only visual 
examination. One of them took samples from only a single 
pit (Jt. App. 107, 109, 110, 122). Another witness testified 
that gravel in the area was suitable for road work but he 
‘<made really no tests’? and did not know whether he ex- 
amined these particular claims. He also stated that hauling 
sand and gravel eight miles would be ‘‘awfully costly’’ and 
that two miles would be better (Jt. App. 101-102). Three 
other witnesses who did not say that they had been on the 
claims testified. One said that he would make no statement 
as to the quantity or quality of the material on the claims 
(Jt. App. 113-114). The other two said that gravel of 
the quality of that reported by the witness, who had taken 
samples from the deposit, was valuable but did not know of 
such material in the Las Vegas area. One of the two 
said he would not go 11 miles for it (Jt. App. 117-118, Ap os 
453-455; Jt. App. 119-120, Tr. 478-479). 


It was only after considering all of the evidence of record 
that the Secretary concluded (Jt. App. 62, 64): 


From this testimony, it is evident that the depth of 
the gravel on the claims has been revealed in only one 
pit on the claims. The evidence is conflicting whether 
the depth exposed is 4 feet or 6 feet and there is 


6 Appellants state (Br. 14) that this witness on cross-examination 
admitted that there was a present and continuing local market for 
the “product from these claims (J.A. 100-101).” This is not so. 
An examination of this witness’ testimony will show that it was to 
the effect that there was no market for the sand and gravel deposit 
within the limits of appellants’ claims. In the cited portion of the 
witness’ testimony he merely repeated his earlier statement that the 
gravel on these claims was similar to other gravel deposits in the 
Las Vegas area and that gravel was being sold from some other 
deposits. This did not detract from his testimony that there was 
no market for the gravel from the appellants’ claims. 
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no evidence that the depth, whatever it may be, extends 
throughout the claims. Thus there is no credible 
evidence of a discovery of gravel in commercial quan- 
tities. 


* * sd * * 


After a careful review of all of the testimony intro- 
duced at the hearing, the conclusion is inescapable 
that while the Government may not have proved con- 
clusively by its own witnesses that the deposits on 
these claims could not be disposed of at a profit, the 
contestees’ own witnesses gave testimony on direct ex- 
amination and cross-examination which materially 
strengthens the Government’s position. It is axiomatic 
that evidence given by a defendant’s witnesses may be 
considered against the defendant. Taking the testi- 
mony as a whole, it must be held that the weight of 
the evidence is that there is no present demand for 
the deposits on these claims and that such deposits 
could not be disposed of in the present market at a 
profit. This being so, the Government must prevail 
and the claims must be held to be null and void. 


Gaweee, Wa wee eon", 


4 
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Appellants’ argument (Br. 16-17) concerning the weight 
to be given to the Hearings Officer’s decision does not 
obviate the necessity of discharging the burden assumed 
by them of showing that the Secretary’s finding of no dis- 
covery was not supported by substantial evidence. As 
shown hereafter, infra, p. 28, the decisions of the local 
officers in government contests have long been held by the 
Department of the Interior to be advisory only. Even in 
the absence of an appeal they may be set aside. Therefore, 
it is stated, Orchard v. Alexander, 157 U.S. 372, 381-382 
(1895) : 


[I]n the important matters relating to the sale and 
disposition of the public domain, the surveying of 
private land claims and the issuing of patents thereon, 
and the administration of the trusts devolving upon 
the government, by reason of the laws of Congress or 
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under treaty stipulations, respecting the public domain, 
the Secretary of the Interior is the supervising agent 
of the government to do justice to all claimants and 
preserve the rights of the people of the United States. 
* * * «The statutes in placing the whole business 
of the department under the supervision of the Sec- 
retary, invest him with authority to review, reverse, 
amend, annul or affirm all proceedings in the depart- 
ment having for their ultimate object to secure the 
alienation of any portion of the public lands * * *.”’ 


We submit that the Secretary’s findings were in fact 
supported by substantial evidence when considered upon 
the record as a whole. Appellants have not called attention 
to testimony that was not considered by the Secretary 
nor have they shown that the district court did not consider 
the entire record in concluding as it did that the Secretary’s 
findings were supported by substantial evidence. Ap- 
pellants’ assertions in this regard are, therefore, unfounded 
and without force. 

II 


The Secretary Applied the Proper Standard of Marketability 
to Appellants’ Mining Claims 


A. The standard of present marketability applied by the 
Secretary to the appellants’ claims has been of long stand- 
ing application in the Department of the Interior :—There 
is no statutory definition of a valuable mineral deposit nor 
does the statute indicate what constitutes an adequate 
discovery of mineral sufficient to give validity to a mining 
claim. It was necessary, therefore, in administering those 
laws to construe them, and, as the Supreme Court has said, 
the continuous administrative construction of the laws ad- 
ministered by the Department of the Interior is entitled 
to great weight. United States v. Wyoming, 331 U.S. 440, 
454 (1947). 

The first mining circular issued by the Department of 
the Interior on July 15, 1873, interpreted the phrase ‘‘valu- 
able mineral deposits,’’ as used in the mining laws of 1872, 
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17 Stat. 91, to mean that the Department would treat what- 
ever is recognized as a mineral by the standard authorities 
on the subject and which appreciably enhances in value 
the land in which it is found, as coming within the purview 
of the mining laws. Copp’s Mineral Lands (1881), p. 61; 
Burke v. Southern Pacific Railroad Company, 234 U.S. 669, 

76-679 (1914). What was early considered to be an ade- 
quate discovery of a valuable mineral deposit is shown 
by the following excerpts from Chrisman v. Miller, 197 
U.S. 313, 322 (1905) : 


The mere indication of gold or silver is not sufficient 
to establish the existence of a lode. The mineral must 
exist in such quantities as to justify expenditure of 
money for the development of a mine and the extraction 
of the mineral. * * * 


By the Land Department this rule has been laid 
down, Castle v. Womble, 19 L.D. 455, 457: 


Where minerals have been found and the evidence 
is of such a character that a person of ordinary pru- 
dence would be justified in the further expenditure 
of his labor and means, with a reasonable prospect of 
success, in developing a valuable mine, the require- 
ments of the statute have been met. 


Whether the mining laws authorized the entry and pur- 
chase of lands containing deposits of sand and gravel was 
initially decided in the negative by the decision of the Secre- 
tary of the Interior in the case of Zimmerman v. Brunson, 
39 L.D. 310 (1910). That decision was subsequently over- 
ruled, however, in the Department’s decision of Layman, et 
al. v. Ellis, 52 L.D. 714 (1929), which held, syllabus, that 
‘‘lands containing deposits of gravel which can be ex- 
tracted, removed and marketed at a profit are mineral lands 
subject to location and entry under the placer mining laws.”’ 

The position taken and applied by the Department of 
the Interior in that case was subsequently reaffirmed in 
the opinion of the Solicitor of the Department found at 54 
ID. 294 (1933). That opinion explained the reason for 


ee 


at Be 
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the Department’s ruling in Layman, et al. v. Ellis, and also 
set forth certain criteria for judging the validity of sand 
and gravel claims, which were designed to prevent the 
wrongful appropriation of lands containing such deposits 
under the guise of having located a ‘‘valuable’’ mineral 
deposit. The opinion states in pertinent part, at 54 LD. 
296 : 

The main objection that appeared to the application 
of this principle [ie. whether the deposit was mar- 
ketable at a profit] to such commonplace substances 
as sand and gravel, was that it would render facile the 
acquirement of title to numerous areas containing sand 
and gravel for other purposes than mining, but this 
objection may be urged with as much reason against 
other mineral substances of wide occurrence and extent 
which under the same limitations and qualifications are 
locatable and enterable under the mining law, such 
as, for example, limestone, marble, gypsum, and build- 
ing stone. Furthermore, the objection mentioned is 
not of much force when it is considered that the mineral 
locator or applicant, to justify his possession, must 
show that by reason of accessibility, bona fides in 
development, proximity to market, existence of present 
demand, and other factors, the deposit is of such value 
that it ean be mined, removed and disposed of ata 
profit. Cases have been frequent where the Depart- 
ment has refused patent to lands containing the mineral 
substances last mentioned in abundance, where the 
evidence as to the value of the deposit was insufficient 
or lacking. * * * 


The criteria set forth in the above-quoted portion of the 
Solicitor’s opinion have to the present day constituted the 
standard by which the Department of the Interior has tested 
the validity of mining claims located for sand and gravel 
and other non-metallic mineral deposits of widespread 
occurrence. United States v. Strauss, et al., 59 I.D. 129, 138 
(1945) ; Associate Solicitor’s opinion, M-36295, (August i; 
1955) ; Estate of Victor E. Hanny, 63 LD. 369, 370 (1956) ; 
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United States v. Black, 64 I.D. 93, 95 (1957) ; United States 
v. Pumice Sales Corporation, A-27578 (July 28, 1958); 
United States v. J. R. Clements, A-27751, (December 15, 
1958) .? 

Appellants assert (Br. 22) that the standard has not 
always been so ‘‘rigid’’ as to require a showing that the 
deposit of sand and gravel in question can be extracted, 
removed and marketed at a profit. In this they are in 
error. The initial decision of the Department of the In- 
terior holding gravel to be a locatable mineral under the 
mining law, Layman v. Ellis, 52 L.D. 714 (1929), cited as 
authority for its ruling, earlier decisions of the Depart- 
ment holding particular deposits of marble, volcanic ash, 
trap rock, amphibole schist, and fractured granite to be 
loeatable minerals, which deposits were, according to those 
cited decisions, ‘‘admittedly of great value,’’ of ‘‘positive 
commercial value’? and were being sold when the validity 
of the claims involved was questioned. In the Layman 
ease, the locators had ‘‘extracted, sold, and delivered about 
40,000 cubic yards of gravel of the value of $20,000 * * * 
and installed facilities to the value of $5,000 * * * to 
elevate, screen, and segregate the gravel.’’ 52 L.D. at p. 
716. By the way of contrast, the appellants, in this in- 
stance, have installed no equipment upon their claim for 
the extraction or processing of the deposit and have sold 
none of the sand and gravel from what they assert to be 
a valuable deposit although they had held the claim for a 
period of three years at the time of the hearing. 


The case of Estate of Victor E. Hanny, 63 I.D. 369, 371- 
372 (1956), decided in the Department of the Interior little 
more than a year before the decision of the Secretary in 
this case, involved a location of land asserted to be valuable 
for slate as building stone. The claim was held invalid 


7 The opinion and decisions in M-36295, A-27578, and A-27751 
are printed in an appendix to this brief, infra, pp. 34-57. The deci- 
sion in No. A-27751 is now the subject of a suit against the Secretary 
in the District Court (John Raymond Clements v. Fred A. Seaton, 
Secretary of the Interior, Civil No. 560-59). 
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because, although the deposit of slate upon the claim existed 
in unquestioned quantity, and was considered to be of 
commercial quality, there was no demand for it and thus it 
could not be shown that it could be extracted, removed, 
and marketed at a profit. 

The opinion of the Associate Solicitor,* and the decision 
of the Department of the Interior in United States v. Black, 
64 I.D. 93 (1957), to which appellants refer (Br. 20-21), 
did not hold that prospective marketability was a valid 
criterion. Both the opinion and the decision reiterated the 
criteria set forth in the Solicitor’s opinion of 1933, supra, 
p. 34, for determining whether a deposit of sand and 
gravel or other non-metallic mineral of widespread occur- 
rence was presently marketable at a profit and, therefore 
a valuable mineral within the meaning of the mining laws. 
United States v. M. W. Mouat, et al., 61 LD. 289 (1954), 
relied on by appellants (Br. 22), involved deposits of mag- 
nesium and chromite, not common varieties of minerals 
such as sand and gravel. The statement quoted in the De- 
partment’s decision in that case and set forth in appellants’ 
brief comes from the dissent in Shreve v. Copper Bell Min. 
Company, 11 Mont. 309, 28 Pace. 315, 323 (1891), and refers 
to the difficulties of a prospector in satisfying the require- 
ment of discovery of a rich mineral on a quartz lode claim 
in an area where ‘‘the riches in these mountains are a 
locked ‘'treasury.’’ Appellants have not cited, nor are we 
aware of a decision of the Department of the Interior, 
holding that a deposit of sand and gravel which may at 
some as yet undetermined time in the future become mar- 
ketable, is locatable under the mining laws. 

When Congress authorized mineral locations on the 
public domain, it intended that the minerals be extracted 
and put to use. It did not intend to tie up the public domain 
for future speculative profit. While prospective use may 
have a bearing in valuing land, it plainly does not validly 
apply to the issue of whether a discovery of valuable min- 
erals has been made. 


8 No. M-36295, printed in the appendix, infra, pp. 34-43. 





B. The Secretary’s application of the standard of present 
marketability to sand and gravel placer mining claims is 
based upon reason:—The criteria applied here for deter- 
mining the validity of such claims are essential. Without 
them, one would be led to conclude, as did one court, that 
‘“to say that a discovery of gravel may be made in a large 
area of gravel open to view is to say that there can be a 
discovery of water in Cook Inlet or snow on Mt. McKin- 
ley.’” 

If one could oceupy public lands by merely contending 
that they contain a mineral which might have some value in 
the future, thousands of acres of public lands could be 
held without one bit of mineral development. It stands to 
reason, therefore, that the Secretary must determine in 
each case whether an alleged discovery has some reference 
to existing realities. The Department of the Interior has 
recently stated its position in this regard as follows, United 
States v. Pumice Sales Corporation, et al., A-27578 (July 
28, 1958), wnfra, pp. 44-50: 


The Government does not, ordinarily, disturb the 
possession of mining claimants on the public lands 
which are open to mining location unless it wishes to 
make some use of the land for its own purposes or 
unless it desires to make the land available for dis- 
position under other land laws. But when either of 
these events oceur, the Government need not permit 
mining claimants to hold the land on the possibility 
that at some time in the future conditions may be 
such as to permit the sale of the depose on the 
land at a profit. 


® Anchorage Sand & Gravel Co. v. Schubert, 114 F.Supp. 436, 438 
(Alaska 1953), aff’d on other grounds sub nom., Superior Sand and 
G. Min. Co. v. Territory of Alaska, 224 F.2d 623 (C.A. 9, 1955). 
The holding of the district court that gravel was not a locatable 
mineral was not followed in a subsequent case upon the same point, 
United States v. Schaub, 163 F.Supp. 875 (Alaska 1958). 
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Thus, ‘‘the requirement relating to discovery refers to 
present facts, and not to the probabilities of the future.”’ 
Castle v. Womble, 19 L.D. 455, 457 (1894). 


C. Having adopted a reasonable construction of a statute 
entrusted to his administration, the Secretary cannot be 
judicially required to adopt a different construction of 
it:—The Secretary could not administer the mining laws 
without construing them and his construction of the laws 
must necessarily require the exercise of Judgment and dis- 
eretion. Hall v. Payne, 254 U.S. 343, 347-348 (1920). Ap- 
pellants acknowledged that discretion was involved (Br. 
9). ‘‘So, at the outset we are confronted with the question, 
not whether the decision of the Secretary was right or 
wrong, whether a decision of that officer, made in the dis- 
charge of a duty imposed by law and involving the exercise 
of judgment and discretion, may be reviewed by man- 
damus and he be compelled to retract it, and to give effect 
to another not his own and not having his approval.’’ Ness 
vy. Fisher, 223 U.S. 683, 691-692 (1912). As the Supreme 
Court said on another occasion: ‘‘In the practical adminis- 
tration of the act the officers of the land department have 
adopted and given effect to the latter view. They adopted 
it before the present controversy arose or was thought of, 
and, except for a departure soon reconsidered and cor- 
rected, they have adhered to and followed it ever since. 
Many outstanding titles are based upon it and much can 
be said in support of it. If not the only reasonable con- 
struction of the act, it is at least an admissible one. It 
therefore comes within the rule that the practical con- 
struction given to an act of Congress, fairly susceptible of 
different constructions, by those charged with the duty of 
executing it is entitled to great respect and, if acted upon 
for a number of years, will not be disturbed except for 
cogent reasons.’’ McLaren v. Fleischer, 256 U.S. 40%, 
480-481 (1921) ; Union Manufacturing Co. v. National Labor 
Rel. Bd., 95 U.S. App. D. C. 252, 221 F. 2d 532, 536 (1955), 
cert. den. 349 U.S. 921. The only question therefore, is: 
whether the Secretary’s construction of the mining laws 
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was so plainly untenable as to present no substantial ques- 
tion, and his resultant action must be characterized as ar- 
bitrary and capricious. Hammond v. Hull, 76 U.S. App. 
D.C. 301, 303, 131 F.2d 23, 25 (1942), cert. den. 318 U.S. 
tite 

Referring to earlier cases where the Supreme Court had 
refused to interfere with the Secretary’s construction of 
the laws he administers, that Court said in Work v. Rives, 


267 U.S. 175, 183 (1925) : 


In each case it was held that as the statute intended 
to vest in the Secretary the discretion to construe the 
land laws and make such rulings, no court could re- 
verse or control them by mandamus in the absence of 
anything to show that they were capricious or arbi- 
trary. It was pointed out that a mandamus could not 
be made to serve the function of a writ of error, and 
the mere fact that the court might deem the ruling er- 
roneous in law gave it no power to intervene. 


In Riverside Oil Co. v. Hitchcock, 190 U.S. 316, 324-325 


(1903), referred to in Work vy. Rives, the Supreme Court 
had said: 


*© Even where the question comes before the court in statutory 
proceedings to review an administrative order. the administrative 
interpretation of the statutes involved is binding on the court if it is 
a reasonable one. “* * * Where the question is one of specific appli- 
cation of a broad statutory term in a proceeding in which the agency 
administering the statute must determine it initially, the reviewing 
court’s function is limited. * * * the Board’s determination that 
specified persons are ‘employees’ under this Act is to be accepted if 
it has ‘warrant in the record’ and a reasonable basis in law.” 
National Labor Relations Board v. Hearst Publications, 322 U.S. 
111, 131 (1944). “To sustain the Commission’s application of this 
statutory term, we need not find that its construction is the only 
reasonable one, or even that it is the result we would have reached 
had the question arisen in the first instance in judicial proceedings. 
The ‘reviewing court’s function is limited.’ All that is needed to 
support the Commission’s interpretation is that it has ‘warrant 
in the record’ and a ‘reasonable basis in law.’ ” Unemployment 
Compensation Commission of Alaska v. Aragon, 329 U.S. 143, 153- 
154 (1946). 
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Whether he decided right or wrong, is not the question. 
Having jurisdiction to decide at all, he had necessarily 
jurisdiction, and it was his duty to decide as he thought 
the law was, and the courts have no power whatever 
under those circumstances to review his determination 
by mandamus or injunction. The court has no general 
supervisory power over the officers of the Land Depart- 
ment, by which to control their decisions upon questions 
within their jurisdiction. If this writ were granted we 
would require the Secretary of the Interior to repudiate 
and disaffirm a decision which he regarded it his duty 
to make in the exercise of that judgment which is re- 
posed in him by law, and we should require him to 
come to a determination upon the issues involved di- 
rectly opposite to that which he had reached, and which 
the law conferred upon him the jurisdiction to make. 


The statute does not provide a definition for ‘‘valuable 
mineral deposits.’’ We have shown that the Secretary 
applied in this instance the standard of present market- 
ability long used in the Department of the Interior to deter- 
mine whether a particular deposit of non-metallic mineral 
of widespread occurrence is a ‘‘valuable mineral,’’ 1.e., 
whether by virtue of its accessibility, proximity to market, 
and the existence of a present demand for it, the deposit 
could be extracted, removed, and marketed at a profit. Ap- 
pellants’ disagreement with the law as construed by the 
Secretary is, we submit, insufficient justification for over- 
turning it at this late date. At the very least, the Secre- 
tary’s construction is a possible one which cannot fairly be 
said to be arbitrary and capricious. 


iil 


Appellants’ Allegations of Prejudicial Procedural Errors in 
This Case Are Without Foundation 


Appellants allege (Br. 24-37) that certain errors prej- 
udicial to them occurred in the proceedings before the 
Department of the Interior with regard to (1) an official 
report used by a government witness to refresh his memory, 
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(2) the review of the Hearings Officer’s decision by the 
Director of the Bureau of Land Management in the absence 
of an appeal by the Government, and (3) the Secretary’s 
interpretation of the ‘‘burden of proof”’ in this proceeding. 
We submit that the alleged errors are without foundation 
for the following reasons: 


1. The official report:—So far as this aspect of the case 
is concerned the entire record but for one reference (Tr. 40) 
is contained in the Joint Appendix, pp. 87-90. At some 
time during the course of the direct examination of one of 
the government witnesses, he used a certain official report 
of his examination of the claims to refresh his memory. 
Later during the cross-examination when counsel for ap- 
pellants asked to see the report the request was denied by 
the government counsel on the ground that the report was 
confidential. Appellants assert that the testimony of this 
witness upon the quality and quantity of the sand and gravel 
deposit should have been stricken from the record. 

As the Seeretary said in his decision (Jt. App. 65), what- 
ever was contained in the report is not in the record and 
was not considered in his determination and the appellants 
were free to cross-examine the witness on the matters to 
which he had testified. Moreover, the technical exclu- 
sionary rules of evidence are not binding in administrative 
proceedings. Opp Cotton Mills v. Administrator, 312 US. 
126, 155 (1941); Willapoint Oysters v. Ewing, 174 F.2d 676, 
690 (C.A. 9, 1949), cert. den. 338 U.S. 860. The district court 
found that no harm was done to the appellants’ position by 
the use of the report. 

Even in a court of law, the error, if any, would have to 
be a substantial one, United States v. Socony-Vacuum Oil 
Co., 310 U.S. 150, 231-237 (1940), and ‘the who seeks to 
have a judgement set aside because of an erroneous ruling 
carries the burden of showing that prejudice resulted.’’ 
Palmer v. Hoffman, 318 U.S. 109, 116 (1943) ; United States 
v. M. Kraus & Bros., 149 F.2d 773, 774-775 (C.A. 2, 1945), 
rev’d on other grounds, 327 U.S. 614. 


No objection was made to the use of the report during 
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the direct examination of the witness. The record, there- 
fore, does not show when the report was used or how 
extensively it was used, and consequently does not support 
an assertion that its use was prejudicial to appellants. 
Furthermore, at no time during the hearing did the ap- 
pellants move to have any of the witness’ testimony stricken 
for having used the report. While the Hearings Officer 
indicated by his comments that he probably would have 
ruled for the appellants on the point, he also stated that 
it appeared to him that the request to see the report had 
been withdrawn (Jt. App. 87-90). In fact, no ruling ad- 
verse to appellants was made (Jt. App. 90). There is, there- 
fore, simply no basis in the record upon which to allege a 
prejudicial ruling, or to attack the Secretary’s statement 
on this aspect of the case. 


2. The review of the Hearings Officer’s decision by the 
Director of the Bureau of Land Management:—As the 
Director stated in his decision, the entire record of the 
proceeding before the Hearings Officer was referred to his 
office for review and consideration of the appeals allowed 
the two ‘‘small-tract’’ applicants by the Hearings Officer 
(Jt. App. 15, 21-23). Objection to the intervention of the 
two applicants in the proceeding is made by appellants but 
this was within the authority of the Hearings Officer and the 
Director to allow. The fact that appeals were taken by 
parties in interest should suffice to give the Director au- 
thority to review the Hearings Officer’s decision. However, 
in order that the record may be clear that the Director did 
not abuse his authority in reviewing the decision in the 
absence of an appeal by the Government, a few brief com- 
ments will be made. 

In support of their denial of the Director’s authority 
to review the case in the absence of an appeal by the Gov- 
ernment appellants have (1) ignored the express provision 
of the applicable rules of practice, (2) relied on rules of 
practice then in effect but inapplicable to government in- 
stituted contests, (3) relied on rules of practice which 
were not even in existence when the events complained of 
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occurred and (4) relied upon a statute which by its very 
terms did not apply to this proceeding. 

Appellants correctly concede that historically the Secre- 
tary and the Director had authority to review the decisions 
of local officials in the absence of an appeal. This was rec- 
ognized in Knight v. U. S. Land Association, 142 U.S. 161, 
181 (1891) ; Orchard v. Alexander, 157 U.S. 372, 382 (1895). 
‘“For, so long as the Department retains jurisdiction of the 
land, administrative orders concerning it are subject to 
revision.’’ West v. Standard Oil Co., 278 U.S. 200, 210 
(1929). The rule was early established in the Department 
that the government representatives in a contest proceeding 
were not required to appeal from decisions of the local 
officers, which were advisory only, and subject to review 
by the Commissioner of the General Land Office and the 
Secretary." Thus as early as 1895 the Department’s rules 
provided that the local government representatives ‘‘are 
not required to file appeals from decisions adverse to the 
Government nor are they expected to file briefs in any 
ease.”’ |21 L.D. 367, 369. The same provision existed in 
the rules relating to government contests in effect when 
the hearing in this ease was held, 43 CFR, 1949 ed., 222.13, 
and when the decision of the Hearings Officer was rendered. 
43 CFR, 1954 ed., 222.13. 

The rules of practice making final the local officer’s deci- 
sion in the absence of an appeal (Br. 32) applied to con- 
tests initiated by private individuals. 43 CFR, 1949 ed., 
Part 221. The Department’s new rules of practice from 
which appellants also quote (Br. 30) and which now provide 
for an appeal by the Government did not go into effect until 


11 A few of the Interior decisions on this point are: George W. 
Dally et al., 41 L.D.-295, 299-300 (1912) ; United States v. Central 
Pacific Railway Company, 49 L.D. 465 (1923); City of Phoenix, 
53 L.D. 245, 246 (1931); United States v. D. L. Underwood, et al., 
A-19293 (March 23, 1936); Ohio Oil Co. v. W. F. Kissinger, 60 
I.D. 342, 345 (1949); Lansing D. Teeple, A-25870 (August 17, 
1950); Mary Volk, et al., A-26601 (May 5, 1953); State of Louis- 
tana, et al., A-27345 (March 4, 1957). 
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May 1, 1956, after the appeal involved here (Jt. App. 21). 
21 F.R. 1860, March 27, 1956. 

The Administrative Procedure Act, section 8, 5 U.S.C. see. 
1007, from which appellants quote (Br. 32), applies to 
cases in which a hearing is required to be conducted in 
conformity with section 7 of the act and section 7 is limited 
by its own terms to ‘‘hearings which section 4 or 5 requires 
to be conducted pursuant to this section.’’ Those sections 
invoke section 7 only when specified by statute: ‘‘In every 
case of adjudication required by statute to be determined 
on the record after opportunity for an agency hearing 
*** > 5 U.S.C. see. 1004. There is no statutory require- 
ment that a hearing be held in a case such as this. Thus 
the provisions of section 8, 5 U.S.C. see. 1007, were inappli- 
cable to this proceeding. Cf. American Trucking Assns, v. 
United States, 344 U.S. 298, 318-320 (1953). Even if no 
appeal had been taken by the ‘‘small tract’’ applicants, the 
Director would have been within his authority to review 
the decision of the Hearings Officer. 


3. The burden of proof :—Appellants criticize (Br. 33-37) 
the Seeretary’s interpretation of the provision of the De- 
partment’s rules of practice then in effect, 43 CFR, 1949 ed., 
292.10, that the Government is ‘‘to assume the burden of 
proving the charges, unless otherwise ordered.’’ We submit 
that the Seeretary is best able to interpret his own regu- 
lations, and that his interpretation (Jt. App. 64), to the 
effect that the Government must come forward first with 
its evidence, is substantially the same as that of his pred- 
ecessors, as indicated in United States v. Straus, et al., 
59 I.D. 129, 136 (1945), where the following is stated: 


In this case, the Government challenged the recitals 
of discovery and at the hearing made a prima facie case 
that no valuable deposit of minerals was exposed on any 
of the claims. It was thereupon incumbent upon Denny 
to establish as a fact that valid discovery had been 
made. 


Even the term ‘‘burden of proof’’ as used in section 7(c) 
of the Administrative Procedure Act, 5 U.S.C. sec. 1006(c), 
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was not meant to be interpreted in the strict sense ad- 
vocated by appellants, but rather as synonymous with the 
‘‘burden of going forward.’’? Thus, in S. Rept. No. 752, 
79th Cong., Ist sess., p. 22, and H. Rept. No. 1980, 79th 
Cong., 2d sess., p. 36 (S. Doc. No. 248, 79th Cong., 2d sess., 
pp. 208, 270), it is stated: ‘‘That the proponent of a rule 
or order has the burden of proof means not only that the 
party initiating the proceeding has the general burden of 
coming forward with a prima facie case but that other 
parties, who are proponents of some different result, also 
for that purpose have a burden to maintain.”’ 


IV 


The Administrative Procedure Act Did Not Enlarge the Scope 
of Judicial Review of the Decisions of the Secretary of the 
Interior in Public Land Matters 


It was early held that the courts could exercise no direct 
appellate jurisdiction over the decisions of the Secretary 
in public land matters. Ness v. Fisher, 223 U.S. 683, 
693 (1912); Quinby v. Conlan, 104 U.S. 420, 425 (1881) ; 
ef. Decatur v. Paulding, 14 Pet. 497, 515 (1840) (Secretary 
of the Navy). The courts’ jurisdiction over the Secretary 
in this respect was limited, therefore, to proceedings in 
the nature of mandamus to compel the performance of a 
ministerial duty or to correct arbitrary or capricious ac- 
tions. Consequently, it has been established, as we have 
shown, supra, pp. 6, 23, that the decisions of the Secretary 
upon questions of fact are conclusive, in the absence of 
fraud or imposition, and that the construction of applicable 
statutes within the range of tenable constructions is com- 
mitted to his discretion. 

Although section 10 of the Administrative Procedure Act 
of 1946, 60 Stat. 237, 243, 5 U.S.C. sec. 1009, provides for 
judicial review of administrative action, all of the provi- 
sions of that section are subject to its introductory qualifi- 
eation, ‘‘Except so far as (1) statutes preclude judicial 
review or (2) agency action is by law committed to agency 
discretion.’’ Thus, the Act is not applicable here. 





31 


The decisions of this Court since the enactment of the 
Administrative Procedure Act have continued to state the 
same rule as before and to cite the earlier authorities, 
thus recognizing that the Act has not in any degree nar- 
rowed the discretion allowed to administrative agencies 
and officers in construing the statutes which they adminis- 
ter." In Brannan v. Stark, 87 U.S. App. D.C. 388, 392, 
185 F.2d 871, 875 (1950), aff’d 342 U.S. 451 (1952), this 
Court said, with respect to an order of the Secretary of 
Agriculture, ‘‘In such issue as we have here, the tests are 
whether the administrative construction has ‘ ‘‘warrant in 
the record’? and a ‘‘reasonable basis in the law’’’ (Un- 
employment Compensation Comm. of Alaska v. Aragon, 
329 U.S. 143 * * *.”?) In Chapman v. Sante Fe Pac. R. Co., 
90 U.S. App. D.C. 34, 38, 198 F.2d 498, 502 (1951), cert. 
den. 343 U.S. 964, a suit against the Secretary of the In- 
terior, this Court said: 


Determinations by an administrative agency should not 
be reversed by means of injunction or mandamus 
merely because the court may have reached another 
conclusion. They can only be overturned when the 
administrative action is unreasonable or plainly 
wrone. * * * 

The appellants again state the law correctly when 
they argue that mandamus will lie against executive 
or administrative officers only when their duty in a 
particular situation is so plainly prescribed as to be 
free from doubt and equivalent to a positive command. 
Work v. U.S. ex. rel. Rives, 1925, 267 U.S. 175 * * °. 


The Supreme Court, in recently holding that certain ad- 
ministrative functions were of a discretionary nature and, 


12 In this regard, we point out that appellants (Br. 10), in quoting 
from this Court’s decision in Homovich v. Chapman, 89 U.S. App. 
D.C. 150, 153, 191 F.2d 761, 764 (1951), have omitted, as they did 
from their pleadings in the court below, a significant sentence. The 
omitted sentence is “To be sure, if upon such review it appears that 
his action was within the scope of the authority conferred upon 
him, the court cannot disturb his decision.” 
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therefore, within the exceptions to section 10 of the Ad- 
ministrative Procedure Act, cited Work v. Rives, and two 
other decisions of that Court involving former Secretaries 
of the Interior: United States ex. rel. McLennan v. Wilbur, 
283 U.S. 414 (1931), and Wilbur v. Kadrie, 281 U.S. 206 
(1930), as examples of areas where agency action was com- 
mitted to agency discretion. Panama Canal Co. v. Grace 
Line, Inc., 356 U.S. 309, 317-318 (1958). 

Moreover, so far as factual decisions are concerned, 
subsection (e)(5) of section 10 of the Administrative Pro- 
cedure Act, 5 U.S.C. see. 1009(e)(5), limits judicial re- 
view of administrative findings to determine whether they 
are supported by substantial evidence, to cases ‘‘subject 
to the requirements of sections 7 and 8 or otherwise re- 
viewed on the record of an agency hearing provided by 
statute.’’ Sections 7 and 8, 5 U.S.C. sees. 1006 and 1007, 
are in turn applicable to cases ‘‘of adjudication required 
by statute to be determined on the record after opportunity 
for an agency hearing.’’ 5 U.S.C. sec. 1004. There is no 
statutory requirement that a hearing be held upon the issue 
of the validity of appellants’ mining claims. The Secretary 
of the Interior decided in 1956, United States v. O’Leary, 
63 I.D. 341, that thenceforth hearings on the validity of 
mining claims would be held in accordance with the pro- 
cedural requirements of the Administrative Procedure Act, 
but it hardly needs saying that the Secretary’s voluntary 
action in this regard did not amend the statute so as to en- 
large the scope of judicial review restricted by the terms 
of the statute.”* 

The legislative history of the Administrative Procedure 
Act indicates that section 10 merely restated the existing 
law as to judicial review. For example, the Attorney 
General, writing to the chairman of the Senate Judiciary 
Committee regarding the bill, said ‘‘It also restates the 


13 No objection was made by appellants to the fact that the hear- 
ing in this case in 1954 was not held pursuant to the provisions of 
the Administrative Procedure Act. It is too late to raise such an 
objection now. United States v. Tucker Truck Lines, 344 US. 33 
(1952). 
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law governing judicial review of administrative action.’’ 
And further, ‘‘ This section, in general, declares the existing 
law concerning judicial review.’’ Letter of October 19, 
1945, S. Rept. No. 752, 79th Cong., Ist sess., pp. 37, 38, 
43 (S. Doe. 248, 79th Cong., 2d sess., pp. 223, 224, 229). 
Congressman Walter, the chairman of the subcommittee 
of the House Judiciary Committee which considered the 
bill, explaining section 10(¢c), declaring what administra- 
tive acts are reviewable, said, ‘‘The provisions of this sec- 
tion are technical but involve no departure from the usual 
and well understood rules of procedure in this field.’’ 92 
Cong. Rec., p. 5654 (1946), S. Doc. 248, 79th Cong., 2d sess., 
p. 369. 

There is no effort in this case to exempt the Secretary’s 
decisions from judicial review because of asserted statu- 
tory ‘‘language of supersedure’’ subsequent to the Ad- 
ministratvie Procedure Act, as was involved in Brownell 
v. WeShung, 352 U.S. 180, 185 (1956), from which appel- 
lants quote (Br. 12). Rather, this case falls in an area 
wherein the enactment of the Administrative Procedure 
Act did not enlarge the existing scope of judicial review 
nor narrow the administrative discretion. As this Court 
said in Kansas City Power & Light Co. v. McKay, 96 U.S. 
App. D.C. 273, 282, 225 F.2d 924, 933 (1955), cert. den. 
350 U.S. 884, the Administrative Procedure Act ‘‘does not 
render competent a court which lacks jurisdiction on any 


other ground.’’ 
CONCLUSION 


For the reasons stated, it is submitted that the judgment 
of the district court should be affirmed. 


Respectfully, 


Perry W. Morton, 
Assistant Attorney General. 


S. Brctinestey Hit, 
Craron C. SPENCER, 
Attorneys, Department of Justice, 
Washington 25, D. C. 
Aprit, 1959. 
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APPENDIX 


UNITED STATES DEPARTMENT OF THE INTERIOR 


Office of the Solicitor 
Washington 25, D. C. 
August 1, 1955. 
M-36295 | 
Memorandum 


To: Director, Bureau of Land Management 

From: Associate Solicitor, Division of Publie Lands 

Subjecti: Use of special criteria to determine the mineral 
character of mining claims located for sand and 
gravel 


Reference is made to your memorandum of May 23 to the 
Solicitor wherein you request an opinion regarding certain 
criteria proposed by the Area Administrator, Area 2, for 
use in the determination of the mineral character of mining 
claims located for deposits of sand and gravel for which 
patent applications has been filed. You have also requested 
our opinion on the question of whether low-grade rock 
materials the use of which is limited to ‘‘filling’’ purposes, 
and ‘‘blow-sand’’ used for horticulture and agriculture 
purposes, are subject to location and patent under the 
mining laws. 

In setting up the proposed criteria, the Area Administra- 
tor has divided the use and market for sand and gravel in 
the Las Vegas area (where the particular claims in question 
are located) into three classifications, namely, (a) concrete 
aggregates, (b) road material, and (c) fill material. The 
Area Administrator further states that in order to deter- 
mine whether on a given claim a discovery of mineral has 
been made in accordance with the ‘‘prudent man’’ concept 
and the requirements of marketability, as established by the 
Department in Castle v. Womble, 19 L.D. 455 and Layman 
v. Ellis, 52 L.D. 714, they propose to use the following 
criteria: 


(1) Past or present production for any of the three 
use clasifications, as above. (It is proposed that this 


| 
J 
| 
| 
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in itself will be sufficient to qualify a claim in most 
cases.) 

(2) Will the sand and gravel discovered on the claim 
meet the specifications for use classifications (a) and 
(b), above, as to lack of deletorious ingredients (for 
instance, caleareous coatings) and percentage of sizes. 

(3) Is there sufficient sand and gravel on the claims 
to support an economical operation. (On the basis of 
their calculations they conclude that a reserve of at 
least 5,000 cubic yards of sand and gravel on a claim 
must be shown in order to establish a valid discovery 
under the mining laws.) 

(4) The topography of the claim surrounding the 
discovery point should be such as will permit a feasible 
sand and gravel operation. 


In the use of the above criteria it is further proposed 
that unless actual production from the claim can be shown, 
as in criterion (1), the other criteria, (2), (3), and (4) 
would have to be satisfied in order to constitute a valid 
discovery. The Area Administrator also states that they 


propose to use all four of the above criteria for deposits 
which may qualify for use classification (a) and (b), while 
only criterion (1) would be applied for use classification 
(c). It is their contention that only actual production 
should be applied for use (c) and that any consideration 
of possible markets leased merely on geographical location 
should be disregarded. In fact, the Area Administrator 
recommends that in all sand and gravel cases, no considera- 
tion of the distance between the deposit as located and 
possible markets should be given as being too speculative 
a factor. 

From a review of the proposals of the Area Adminis- 
trator it is my opinion that any exclusive use of the criteria 
he desires to establish for determination of the mineral 
character of lands entered and located for deposits of sand 
and gravel, and the procedures he would use in making those 
determinations, would not accord with the requirements of 
the mining laws as they have been interpreted in the courts 
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and in the Department. It is apparently the desire of the 
Area Administrator to set up certain factual tests or stand- 
ards which would more or less provide an automatic deter- 
mination as to the validity of any particular sand and 
gravel mining location which would be conclusive of whether 
or not the claim could be patented under the mining laws. 
However laudable the institution of such a system would 
be from an administrative point of view, I am unable to 
agree that the standards and procedures he has proposed 
can be exclusively used without doing violence to the mining 
laws and established precedent. 

Under the mining laws of the United States (30 U.S.C., 
sees. 21 and 22) only ‘‘valuable mineral deposits’? may be 
located and the lands involved must be ‘‘valuable for 
mineral’’. These laws have been construed to mean that 
if a deposit in land does not render its extraction profitable 
and justify expenditures to that end, it is not a valuable 
mineral deposit. Cameron v. United States, 252 U.S. 450, 
459 (1920); Chrisman v. Miller, 197 U.S. 313, 322 (1905). 
In applying this rule to the sand and gravel deposits under 
consideration, the Department has held that a showing must 
be made that the deposits can be removed and marketed 
ata profit. Opinion of Acting Solicitor, 54 I.D. 294 (1933) , 
Layman v. Ellis, 52 L.D. 714 (1929). 

It is also important to note that in the 1933 Opinion of 
the Acting Solicitor, supra, in which the ruling of the De- 
partment in Layman v. Ellis, supra, was amplified, it was 
stated that the mineral locator or applicant for deposits of 
sand and gravel, to justify his possession, must show that 
‘“by reason of accessibility, bona fides in development, 
proximity to market, existence of present demand, and 
other factors, the deposit is of such value that it can be 
mined, removed, and disposed of at a profit.’’ From this 
it follows that the question of whether a deposit of such 
minerals is subject to location and patent under the mining 
laws cannot be established by any single factor but is de- 
pendent upon a combination of all factors indicative of 
whether the minerals can be marketed at a profit. If they 
cannot be so marketed at a profit, they cannot be said to 
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constitute a ‘‘valuable mineral deposit’? under the mining 
laws. Since a market is essential to make any such mining 
operation commercially feasible, the proximity of the mar- 
ket becomes a vitally important factor which must be con- 
sidered. 

Other rulings of the Department which are particularly 
applicable to the questions under consideration are those 
holding that proof of marketability of the deposit should 
be clear and convincing in cases where the land has value 
for other purposes. E. M. Palmer, 38 L.D. 295; Helen V. 
Wells, et al., 54 ID. 307. This principle appears to have 
considerable applicability to the cases which are now being 
considered in Area 2. 

Applying these principles to the proposals of the Area 
Administrator, it seems clear that the criteria and pro- 
cedures he has outlined do not meet the established re- 
quirements. Under criterion (1) it is proposed that a 
showing of present or past production would, of itself, be 
sufficient to qualify a claim for patent in most cases, with- 
out regard to any other factors. Certainly a showing of 
past production is, of itself, wholly insufficient to qualify 
a sand and gravel location for patent. In the first place, 
if past production has exhausted the deposit, no patent 
could be issued since the land must be mineral in character 
to be patentable under the mining laws. See Kirk v. Olson, 
245 U.S. 225. Secondly, past production would not be in- 
dicative of present or prospective marketability of the de- 
posit. The factors affecting the marketability of past pro- 
duction would not necessarily exist at the time patent appli- 
cation is made. So also, a showing of present production 
without a concurrent showing that the production is being 
marketed at a profit, would alone be insufficient to justify 
issuance of a patent. Again, the mere fact that materials 
are being sold for more than the cost of production and 
transportation to market is not enough if the whole opera- 
tion can be readily determined. In that case, if the entire 
cost ean be shown to exceed the reasonably expected return 
the claim would not qualify for patent. This rule should be 
applied to those cases where the total amount of mineral 
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subject to mining and sale can be determined. Thus, even 
as to rock material used for fill and blow-sand used for 
horticultural and agricultural use, criterion (1) alone would 
not suffice. 

It is further proposed by the Area Administrator that in 
the event criterion (1) cannot be met, a showing of criteria 
(2), (3), and (4) would be required. By this it was ap- 
parently meant that a combination of the latter three cri- 
teria would, if satisfactorily met, be sufficient to support 
the issuance of a patent without the necessity of considering 
other possible factors. These three criteria are concerned 
with the quality and quantity of the deposit as well as 
its topographic accessibility. 

There can be no dispute that consideration of the factors 
of quantity, quality, and accessibility of the deposit must 
be considered in any sand and gravel patent application 
eases. These factors are directly related to the economic 
feasibility of any such operation and, to that extent, are 
concerned with the question of whether the deposit can be 
marketed at a profit. However, it cannot be said that these 
combined factors can by themselves be finally determinative 
of the marketability requirement. A deposit of fine quality 
in large quantities and well situated topographically for a 
mining operation would still not constitute a valuable de- 
posit of mineral if it were located too far from markets to 
be disposed of at a profit. If we were to say that these 
three criteria could be used to determine the question of 
‘marketability at a profit’’, exclusive of other considera- 
tions, we would be overlooking certain rulings of the De- 
partment in which it has heretofore considered the factors 
of cost and transportation, Big Pine Mining Corporation, 
53 LD. 410 (1931); the cost of extraction, United States v. 
Bullington, 51 L.D. 604 (1926); State of Washington v. 
McBride, 18 L.D. 199 (1894); and that immense quantities 
of similar low-grade materials were more favorably situ- 
ated, Gray Trust Co., 47 L.D. 18, 20 (1919). To so rule 
would also be to ignore the fact that the Department has 
held that the factors of ‘‘bona fides in development, prox- 
imity to market, existence of present demand, and other fac- 
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tors’? must be shown by a sand and gravel claimant in order 
to justify his possession. Opinion of the Acting Solicitor, 
(1933), supra. 

The Area Administrator’s criterion (3) pertaining to 
the quantity of the deposit, wherein it is proposed that a 
minimum figure of 5,000 cubic yards of sand and gravel 
would be used to determine the validity of a discovery, 
should be separately considered in view of the fact that its 
adoption would be a distinct departure from established 
precedent and procedures in effectuating the mining laws. 
It appears to me that setting any such a line of demar- 
cation between a valid and an invalid discovery would be a 
most undesirable precedent and in many cases could not 
be justified under the mining laws as they have been in- 
terpreted in the courts and in the Department. It would 
be an undesirable precedent for the reason that it would 
preclude usage of the many variable factors which must 
be considered in any determination of a valid discovery. 
It could not be justified unde Departmental or judicial 
precedent for in sand and gravel cases it has been estab- 
lished, as pointed out above, that the validity of a ‘‘dis- 
covery’? of those minerals is closely interrelated with 
all the other factors which are to be weighed in any de- 
cision as to whether the ‘‘marketability at a profit’’ re- 
quirement has been met. Moreover, while I am of the 
opinion that no numerical cubic yards criterion should be 
set for these cases, it would appear that to adopt a 5,000 
cubic yard figure would be to open the possibility of having 
to patent claims which might contain only a very thin 
layer of surface mineral over most if not all of a 20-acre 
claim, or, on the other hand, claims which contain such 
a relatively small deposit in an area of a hundred feet 
square or less. To be confronted with the necessity of 
having to hold that there is a valuable discovery on all 
such claims, and that the lands are mineral in character 
on that account, would be to subject the Department to a ri- 
gidity of standards which might prove to be in conflict with 
the law and in disregard of precedent. Such a procedure 
could also have the effect of giving Departmental approval 
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to many abuses of the mining laws which we have been 
attempting to overcome and which are at this time the 
subject of pending legislation in the Congress. For these 
reasons, it is my opinion that criterion (3) proposed by 
the Area Administrator should be disregarded to the extent 
that it sets any specific quantitative figure for proof of 
discovery. 

By way of summary of the above conclusions, it should 
be pointed out that all of the criteria proposed by the 
Area Administrator are proper for use in consideration 
of the sand and gravel cases. My only objection to the 
criteria is that no one or combination of them should be 
set up as determining the requirements of the mining laws 
to the exclusion of all other factors, which it has been 
established, must be properly considered. Moreover, the 
Area Administrator’s proposal to disregard the factor of 
the distance from the deposit to possible markets in all 
these cases cannot be accepted in view of the relation of that 
factor to the requirement of ‘‘marketability at a profit’’ as 
indicated in the decisions cited above. 


You have raised the further question as to whether 
stone, sand, and gravel is subject to location and patent 
under the mining laws in cases where, by reason of its low 
quality, its use is limited to ‘‘filling’’ purposes. In this 
connection it is pertinent to refer to the ruling of the Depart- 
ment in Holman, et al. v. State of Utah, 41 L.D. 314 (1912), 
wherein it was said that: 


‘*Tt is not the understanding of the Department that 
Congress has intended that lands shall be withdrawn 
or reserved from general disposition, or that title 
thereto may be acquired under the mining laws, merely 
because of the occurrence of clay or limestone in such 
land, even though some use may be made commercially 
of such materials. There are vast deposits of each of 
these materials underlying great portions of the arable 
land of this country. It might pay to use any particu- 
lar portion of these deposits on account of a temporary 
local demand for lime or for brick. If, on account of 
such use or possibilities of use, lands containing them 
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are to be classified as mineral, a very large portion 
of the public domain would, on this account, be excluded 
from homestead and other agricultural entry. It is 
safe to say that every kind of material found in land 
in its natural state may under some circumstances be 
put to non-agricultural uses. Local demand for build- 
ing of levees or railroad embankments, filling up low 
places and the like, may make any particular land more 
valuable for the time on account of the material it con- 
tains than on account of its agricultural possibilities, 
but it is clear that such considerations can not be given 
weight in determining what lands are reserved for 
special disposition because mineral in character. In 
one sense, all land except portions of the top soil is 
mineral. The term, however, in the public-land laws 
is properly confined to land containing materials such 
as metals, metalliferous ores, phosphates, nitrates, 
oils, ete., of unusual or exceptional value as compared 
with the great mass of the earth’s substance. It is 
not intended hereby to rule that there may not be 
deposits of clay and limestone of such exceptional 
nature as to warant entry of the lands containing 
such deposits under the mining laws.’’ (Emphasis 
supplied) 


While the Holman case was concerned with deposits of 
clay and limestone, it is equally applicable to the circum- 
stances under consideration. In effect the decision holds 
that the mere existence of such low grade deposits on 
public lands even though some limited economical use 
thereof might be made for filling or other similar purposes, 
is alone insufficient to justify the acquisition of title thereto 
under the mining laws. This position appears to be sound 
for the very reason that unlimited areas of the public 
lands contain materials of one sort or another which might 
be used merely for moving from one place to another for 
leveling or filling purposes. However, this fact alone can- 
not be said to justify a ruling that such lands are ‘¢mineral 
in character’? or ‘‘contain valuable mineral deposits’’ 
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such as will support an entry and patent under the mining 
laws. To so rule would open the gates to patenting of all 
lands which contain any type of material which has a 
possible use for such purposes. For this reason, it is my 
opinion that the principle announced in Layman v. Ellis, 
supra, should not be extended to include those cases where 
the only use to which the deposits of sand or gravel could 
be made is limited to a movement from one location to 
another for ‘‘fill’? purposes. The ruling in the Holman case 
appears to fully support this position. 

There remains for consideration your question as to 
whether ‘‘blow-sand’’ used for agriculture and horticulture 
purposes can be entered and patented under the mining 
laws. It is my opinion that lands containing such material 
are not, on that account, mineral in character and that 
such deposits are not subject to entry and patent as mineral 
lands. In support of this position we need but again refer 
to the above-quoted portion of the Departmental decision 
in the Holman case. If we were to rule that the mining 
laws permitted entry and patent of this material on the 
basis of such use there could be no basis for rejecting a 
patent application for any one of the many varied materials 
on the public lands, (including soil rich in humus which 
obviously would be even more valuable for the indicated 
purpose than sand), which have or may in the future 
have value for such purposes. Certainly it would be a 
perversion of the intent and purpose of the mining laws 
to so rule. 

It is further noted that the Minerals Staff Officer has 
raised the question as to whether in the adjudication of 
sand and gravel patent applications, it should be required 
that a showing of mineral be made for each 10-acre sub- 
division rather than for each 20-acre claim. In this con- 
nection, I am of the opinion that the rulings of the 
Department in Ferrell, et al. v. Hoge, 29 L.D. 12, and 
American Smelting and Refining Company, 39 L.D. 299, 
should be strictly adhered to. In the Ferrell case the De- 
partment held that (syllabus) : 





43 


‘“Where apart of the area embraced within a placer 
entry, in this instance twenty acres, is shown to contain 
no valuable mineral deposit subject to placer location, 
such part of the claim will be excluded from the entry.”’ 


Again in the American Smelting and Refining Company 
ease, the Department ruled that (syllabus) : 


‘In determining the character of the land embraced 
in a placer location, ten-acre tracts, normally in square 
form, are the units of investigation and determination ; 
and if any such area is found to be nonmineral, it 
should be eliminated from the claim.’’ 


The basis for these and similar decisions is the provision 
of the mining law that 40-acre tracts may be subdivided 
into 10-acre tracts, R.S. 2330, 30 U.S.C. sec. 36 and the 
limitation of the right to locate to mineral land, R.S. 2318, 
30 U.S.C. sec. 21. These precedents appear to be sufficient 
to support a procedure providing for mineral investigation 
of each square 10-acre tract within the claims and the 


elimination therefrom of any such tracts found to be 
nonmineral in character. 


(Sgd) James D. Parriort, Jr. 
Associate Solicitor, 
Division of Public Lands. 
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UNITED STATES DEPARTMENT OF THE INTERIOR 


Office of the Secretary 
Washington 25, D. C. 


Contests Nos. 163, 164, 165-6, and 165-13 (Oregon) 
July 28, 1958. 
A-27578 

Unirep States 

v. 
Pumice Sates CorporaTIon 

and 

Unitep States 
v. 


CRYSTALITE AGGREGATES (a co-partnership) 


Mining claims held to be null and void. 


Affirmed. 


APPEAL FROM THE BurREAU OF LAND MANAGEMENT 


This is an appeal to the Secretary of the Interior by the 
Pumice Sales Corporation and Crystalite Aggregates (a 
co-partnership) from a decision of the Director, Bureau of 
Land Management, dated August 7, 1957, in which the Di- 
rector affirmed the decision of a hearings officer in holding 
15 mining claims located in T. 268., R. 8 E., W. M., Oregon, 
within the Deschutes National Forest and covering a part 
of what is known as the Chemult pumice deposit, to be null 
and void. 

Contest proceedings were initiated against the claims at 
the request of the Bonneville Power Administration, whose 
power line runs across the claims. Among the charges 
brought against each of the claims was that minerals had 
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not been found within the limits of the claim in sufficient 
quantities to constitute a valid discovery. 

After a four-day hearing, at which numerous witnesses 
for the Government and the contestees appeared and gave 
testimony recorded in a transcript covering 623 pages and 
at which 65 exhibits were introduced on behalf of the Gov- 
ernment and 43 exhibits were introduced on behalf of the 
eontestees, the hearings officer, on July 18, 1955, found that 
a present demand for Chemult pumice does not exist; that 
the pumice cannot be mined, removed, and disposed of at 
a profit; and that a prudent man would not be justified in 
the further expenditure of his labor and means with a 
reasonable prospect of success in developing a valuable 
mine on any of the contested claims. He accordingly held 
that minerals had not been found within the limits of any 
of the claims in sufficient quantities to constitute a valid 
discovery. 

In affirming the decision of the hearings officer, the Direc- 
tor cited the applicable mining laws (30 U. S. C., 1952 ed., 
sec. 21 et seq.), the rulings of the Department to the effect 
that whether deposits of mineral substances of wide oceur- 
rence, such as pumice, are valuable mineral deposits within 
the contemplation of the mining laws are questions of fact, 
held to depend upon the marketability of the particular 
deposit, and referred specifically to pertinent testimony in 
the record. The Director stated that after a careful con- 
sideration of all the evidence he was persuaded that 
Chemult pumice is not of commercial quality. However, on 
the assumption that it is of such quality, the Director con- 
sidered the question of the marketability of the pumice and 
concluded that there is no demand of any consequence at the 
present time for the Chemult pumice. On the further as- 
sumption that, all of the other factors being present, a 
prospective market is sufficient to validate pumice claims, 
he found that the claimants had not shown a prospective 
market but only a conjectural one. He found that there is 
no market for the Chemult pumice from the contested claims 
and that, in the absence of marketability, the deposits of 
the pumice on the claims are not valuable mineral deposits 
within the meaning of the mining laws. 
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In their appeal to the Secretary, the contestees agree with 
the Director’s statements of the law governing the suffi- 
ciency of discovery necessary to validate claims for pumice. 
They concede that the controlling test for determining the 
sufficiency of discovery is marketability. They state that 
there is no material dispute as to the controlling facts but 
they disagree with the conclusion reached from these facts 
that the claims are null and void because of a lack of dis- 
covery. 

Upon a careful review of the entire record, it is my opin- 
ion that the conclusion drawn by the Director from the 
facts of record is fully justified. 

While pumice from one of the contested claims held by 
the Pumice Sales Corporation and from other land con- 
taining a Chemult pumice deposit held by Crystalite Aggre- 
gates (but not from any of its contested claims) has been 
sold and used for commercial purposes in the past, there 
have been no sales from or any other activity on any of the 
contested claims at least since 1950. Since that time, all 
operations on the contested claims have been shut down. 
The claims are not being worked and such structures as 
there are on the claims have been permitted to deteriorate. 
Witnesses for the Pumice Sales Corporation attribute the 
cessation of its operations to the excessive moisture in the 
pumice, which makes the pumice difficult to handle, par- 
ticularly in wet weather, and which increases the cost of 
shipping. The claimants concluded that the installation of 
a dryer, which, with other equipment they propose to in- 
stall, they estimate would cost a minimum of $300,000, 
would eliminate this difficulty, permit them to operate year- 
round, and produce a superior product. They decided not 
to operate the claims until they were able to install such 
equipment. They have been endeavoring ever since to ob- 
tain the necessary financing to permit them to resume 
operations. Witnesses for Crystalite Aggregates stated 
that these claimants concluded to cease operations because 
of difficulties encountered in obtaining railroad cars for the 
shipment of the pumice, but that they have not abandoned 
the idea of going back into the pumice business when they 
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have acquired sufficient capital from other sources with 
which to install a dryer, which they estimate will cost 
$50,000. 

Although there are statements in the record that users 
of pumice would buy the Chemult deposits if they were 
available, there are other statements in the record that 
these deposits are inferior to other deposits of pumice in 
the State and that the Chemult deposits could not compete 
commercially with those other deposits. There apparently 
has been no activity whatsoever in connection with the 
Chemult pumice deposits for the past several years while 
other deposits of pumice in the State are meeting whatever 
demand there may be for pumice. In view of the fact that 
the operations of the appellants were shut down in the 
first instance because of difficulties encountered with the 
pumice itself and with the transportation of the pumice 
to market, it is entirely conjectural whether, if the opera- 
tions on the contested claims were resumed, these deposits 
could be extracted and sold at a profit. The fact that users 
of pumice have indicated that they would buy the Chemult 
pumice if it were available does not create a present de- 
mand for those deposits. Obviously, they would buy the 
pumice only if it met their standards as to quality and 
if the price were no higher than that for which they could 
obtain a comparable product. Nor does the fact that the 
difficulty encountered in obtaining railroad cars for the 
shipment of the pumice may have been a temporary one 
serve to show that, this difficulty having been eliminated, the 
deposits could be extracted and sold at a profit. 

The contestees’ suggestion that the Director’s decision is, 
in effect, a ruling that only those claims in active production 
can be maintained and only those persons with from $50,000 
to $500,000 to invest in an operation may locate and hold 
mining claims is wholly unwarranted. 

Under the mining laws all valuable mineral deposits in 
the public lands of the United States are open to explora- 
tion and purchase and the lands in which they are found 
are open to occupation and purchase except as they may 
have been withdrawn or reserved for other disposition. 
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(30 U.S.C., 1952 ed., sec. 22.) While the lands remain 
open and until other rights have attached thereto, the dis- 
covery of a valuable mineral deposit within the limits of 
a claim will validate the claim (30 U.S.C., 1952 ed., sees. 23, 
35) if other requirements of those laws have been met. In 
order to satisfy the requirement of discovery on a mining 
claim located for a deposit of one of the mineral substances 
of wide occurrence, such as sand and gravel, clay, or pumice, 
it must be shown that the deposit can be extracted, removed, 
and marketed at a profit. This includes a favorable show- 
ing as to the accessibility of the deposit, bona fides in de- 
velopment, proximity to market, and the existence of a 
present demand for the substance. United States v. Everett 
Foster et al., 65 I. D. 1 (1958), and cases therein cited. 

Although one may take possession of vacant public land 
open to location under the mining laws and, after filing 
notice of location, retain that possession against all except 
the Government while he is in diligent prosecution of his 
efforts to discover valuable minerals therein, he may not 
continue to occupy the land after the Government has with- 
drawn its consent to his being on the land unless he can 
show that he has made a discovery of a valuable mineral 
deposit within the limits of his claim. United States v. 
Everett Foster et al., supra; cf. United States v. Strauss 
et al., 59 I. D. 129, at p. 138 (1945). 

The Government withdrew its consent to the claimants’ 
continued possession of the land in this instance when it 
instituted adverse proceedings against the claims. Unless 
the claimants can show as a present fact, not that the claims 
are in actual production or that a certain amount of money 
has been expended on them, but that the deposits on the 
claims can be disposed of in a present market for a profit 
it cannot be said that the deposits are ‘‘valuable mineral 
deposits’’ under the mining laws. 

A showing of present production without a concurrent 
showing that the production is being marketed at a profit 
would not be sufficient to validate the claims. A showing 
of past production, without a showing that there is a pres- 
ent demand for the production likewise is not sufficient 
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to validate the claims. Associate Solicitor’s opinion 
M-36295 (August 1, 1955). 

Here, there is no showing of a present demand for the 
Chemult deposits. They have lain idle for many years in 
the face of a steady demand for pumice. If the deposits 
on the contested claims were of acceptable quality and 
could be extracted and sold profitably, it would appear 
reasonable to assume that, instead of allowing the plants 
and equipment to fall into a state of disrepair, some efforts 
would have been put forth to continue the operations and 
that it would not have been too difficult to attract the 
necessary capital to improve the operations. 

The fact that there had been no activity on any of the 
contested claims for approximately five years before these 
contests were initiated against the claims casts serious 
doubt on the good faith of the claimants with respect to 
their development of the claims. 

The Government does not, ordinarily, disturb the pos- 
session of mining claimants on the public lands which are 
open to mining location unless it wishes to make some use 
of the land for its own purposes or unless it desires to 
make the land available for disposition under other land 
laws. But when either of these events occur, the Govern- 
ment need not permit mining claimants to hold the land 
on the possibility that at some time in the future conditions 
may be such as to permit the sale of the deposits on the 
land at a profit. 

When the evidence for the claimants as to the quality of 
the deposits on their claims, as to the demand for those 
deposits, and as to the profitability of their past operations 
is weighed against the evidence for the Government that 
the Chemult deposits are inferior to the deposits of pumice 
elsewhere in Oregon, that the installation of the additional 
equipment proposed by the claimants would increase their 
cost of production to such an extent that they could not 
compete in the present market for pumice, and that there 
is no production at the present time from the Chemult 
area, and when it is noted that the claimants have not shown 
that they could produce and market the deposits at the 
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present time at a profit it must be concluded that the pre- 
ponderance of the evidence is that the deposits on those 
claims do not meet the test of discovery necessary to vali- 
date the claims. 

In the circumstances, there is no reason to disturb the 
decision of the Director of the Bureau of Land Manage- 
ment that the claims are null and void. 

Therefore, pursuant to the authority delegated to the 
Solicitor by the Secretary of the Interior (sec. 23, Order 
No. 2509, as revised; 17 F. R. 6794), the Director’s decision 
of August 7, 1957, is affirmed. 


(Sgd) Epmunp T. Farrz, 
Acting Solicitor. 





o1 


UNITED STATES DEPARTMENT OF THE INTERIOR 


Office of the Secretary 
Washington 25, D. C. 


Contest 9942 (Arizona), Arizona 06011 


December 15, 1958. 


Unirep STATES 


Vv. 
J. R. CLEMENTS 


Placer mining Claims declared invalid. 
Affirmed. 


AppeaL From THE Bureau or Lanp ManaGEMENT 


J. R. Clements has appealed to the Secretary of the 
Interior from a decision of the Director of the Bureau of 
Land Management dated May 5, 1958 which affrmed a 
decision of the manager of the land office at Phoenix, 
Arizona, dated September 20, 1955, declaring invalid six 
placer mining claims (Clements Nos. 1 through 6) for 
which application for patent, Arizona 06011, was filed 
on February 16, 1954. Clements claims that he has made 
a discovery of limestone deposits valuable for building 
purposes and that he is entitled to a patent under the 
mining laws (30 U.S.C., 1952 ed., sees. 22, 39 and 161). 
The claims are located within the Coconino National 
Forest. 

Contest proceedings were initiated against the claims on 
the basis of a complaint by the United States Forest 
Service? on the following charges: 


1. No discovery of a valuable mineral deposit has been 
made upon said claims. 

9. The lands within said claims are nonmineral in 
character and said claims are therefore void. 


143 CFR 205.6. 
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. The lands in said claims are not chiefly valuable 
for building stone as required by law. 

. The lands in the claims are more valuable for 
national forest and public purposes than for build- 
ing stone. 

. Like or similar stone oceurs over wide areas in 
northern Arizona in great quantities and does not 
constitute a valuable mineral deposit as contem- 
plated by the mining law. 

. The Jand in said mining claims is not being held 
in good faith for bona fide mining purposes, but is 
being held for the value of the land for real estate 
building sites adjacent to the Lake Mary Road near 
the junction of U. S. Highway 89A about 2 miles 
south of Flagstaff, Arizona. 

. That the value of the improvements of a mining 
nature are insufficient to meet the required statutory 
expenditure for patent of $500 per claim. 


A hearing was held on July 11, 1955, at which both the 
Forest Service and Clements presented evidence. Subse- 
quently, both the contestant and the contestee filed briefs. 
The manager denied the contestee’s motions to dismiss 
each of the charges at the close of the contestant’s evidence 
and on September 20, 1955, issued his decision, sustaining 
the seven charges and declaring the claims invalid. 

In his decision of May 5, 1958, the Director found that 
the first charge had been sustained by the evidence which 
showed an absence of merketability and held the claims 
null and void without consideration of the other charges. 

On appeal to the Secretary, the contestee has alleged that 
the Director erroneously relieved the contestant of the bur- 
den of sustaining its charges and required the contestee as 
an applicant for mineral patent to sustain the validity of 
the mineral locations by clear and unequivocal evidence 
and also that the Director erroneously required the con- 
testee to show a present market for limestone or limestone 
products. 
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The Director’s decision scems to indicate that he did, 
indeed, announce that the contestant was required to do no 
more than to present a prima facie case in support of its 
charges and that the contestee, as an applicant for patent 
to the land included in his claims, was required to assume 
the burden of proving that the deposit in and on his claims 
‘‘is of such value that it can be mined, removed and disposed 
of at a profit.”” Whether it was incumbent upon the con- 
testant to prove by a preponderance of the evidence that 
no discovery of a valuable mineral deposit has been made 
within the limits of each of the claims or whether it was 
merely required to present a prima facie case which the 
contestee then had the burden of disproving is not perti- 
nent here because I am convinced that the contestant’s 
evidence is sufficient to sustain the decision of the manager. 

The evidence is clear that limestone deposits exist in 
abundance in the area around Flagstaff, near which the 
elaims are located (Tr. 13, 14, 15, 75, 93), and in all of 
Northern Arizona (Tr. 75, 96), that it is suitable for making 
limestone building block and stones (Tr. 29, 30, 82), that 
the contestee has made some building blocks (Tr. 81, 82, 88), 
and that no commercial use has yet been made of it (Tr. 
76, 88, 96). 

The contestee testified that he selected the particular area 
because of proximity to shipping and availability in the 
wintertime when the snow could be removed and also 
because of the volume of limestone involved (Tr. 80, 81, 
82,), that he thought there was a market readily available 
for these blocks, but he was not ready to sell yet (Tr. 82), 
that he intended to use the blocks he had made in the 
construction of houses in his business as a building con- 
tractor (Tr. 81, 82), and that he was not proceeding 
with his building block business because he was waiting 
for the patent business to be straighened out (Tr. 85). 

Under the mining laws of the United States (30 U.S. C., 
1952 ed., secs. 21, 22, and 35) only ‘‘valuable mineral 
deposits’? may be located and the lands involved must be 
valuable for minerals. A discovery of a valuable mineral 
deposit must be made within the limits of each claim. 
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A valid discovery, it has often been held, is one which 
would warrant a man of ordinary prudence in the further 
expenditure of his time and money with a reasonable 
prospect of success in an effort to develop a paying mine. 
Castle v. Womble, 19 L. D. 455 (1894); Chrisman v. Miller, 
197 U. S. 313 (1905) ; United States v. Strauss et al., 59 I. D. 
129, 137, 188 (1945). 

With respect to nonmetallic deposits of widespread occur- 
rence, the pertinent considerations were summarized in 
United States v. Strauss et al. (supra, p. 138), as follows: 


‘‘Gypsum, clay, limestone, and the other kinds of 
stone here involved have been held to be minerals. 
W. H. Hooper, 1 L. D. 560 (1881) ; Alldritt v. Northern 
Pac. R. R. Co., 25 L. D. 349 (1897); United States v. 
Barngrover et al., 57 I. D. 533 (1942). But whether 
particular deposits of these and other mineral sub- 
stances of wide occurrence are valuable mineral de- 
posits within the contemplation of the mining laws and 
whether the lands containing them are therefore sub- 
ject to location and purchase under the mining laws 
are questions of fact, held to depend upon the market- 
ability of the deposit. The rule long laid down by both 
the courts and the Department requires that to justify 
his possession the mineral locator or applicant must 
show that by reason of accessibility, bona fides in de- 
velopment, proximity to market, existence of present 
demand, and other factors, the deposit is of such 
value that it can be mined, removed, and disposed of 
at a profit. Ickes v. Underwood et al., 78 App. D. C. 
396, 141 F. (2d) 546 (1944) ; opinion of Acting Solicitor, 
54 I. D. 294 (1933); Layman v. Ellis. 52 L. D. 714 
(1929). In Big Pine Mining Corp., 53 I. D. 410, 412 
(1931), the syllabus said: 


‘<¢TLands containing limestone or other minerals. 
which under the conditions shown in the particular 
‘ease cannot probably be successfully mined and 
marketed, are not valuable because of their mineral 
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content, nor subject to location under the mining 
law.’ ”’ 


Since these claims are situated in a national forest, the 
evidence sustaining the validity of the mineral locations 
must be clear and unequivocal. United States v. Dawson, 
58 I. D. 670, 679 (1944) ; cf. United States v. Langmade and 
Mistler, 52 L. D. 700 (1929). United States v. Duvall et al., 
65 I. D. (.A-27717 ; November 19, 1958). 

In the absence of any dispute that the claims contain 
limestone in sufficient quantity and quality for use as build- 
ing blocks or as structural stone, their validity must, in 
the first instance, turn upon the marketability of the de- 
posit.2 United States v. Estate of Victor E. Hanny, 63 I. D. 
369, 370 (1956) ; United States v. George W. Black, 64 I. D. 
93, 95 (1957) ; United States v. Everett Foster et al., 65 I. D. 
1, 4 (1958). 

There is no evidence whatsoever that there is any present 
market for limestone in the Flagstaff area. However, the 
contestee contends that it is sufficient if there is a prospec- 
tive market and that the record demonstrates that there is a 
prospective market. In several recent cases the Depart- 
ment has held that there must be a present demand for 
mineral substances of wide occurrence in order to validate 
a mineral location based on one of them. United States v. 
Foster et al., supra, 4; United States v. Pumice Sales Cor- 
poration et al., A-27578 (July 28, 1958). 

In the Foster case, where some sand and gravel in the 
general area was being mined and marketed at a profit the 
Department held that a mineral location based on a deposit 
of sand and gravel which could not be mined and marketed 
at a profit at the present time is invalid and that a prospec- 
tive market, meaning a market to be developed in the future, 
is not sufficient to establish the validity of a claim under 


2Section 3 of the act of July 23, 1955 (30 U. S. C., 1952 ed., 
Supp. V, sec. 611), provides that deposits of common varieties of 
stone shall not be deemed to be valuable mineral deposits within 
the meaning of the mining laws as to give effective validity to any 
mining claims thereafter located under such laws. 
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attack at the present time. United States v. Everett Foster 
et al., supra, 8,112 In United States v. Pumice Sales Cor- 
poration et al., supra, the Department held that there must 
be a favorable showing of the existence of a present demand 
for pumice, a substance of widespread occurrence, in order 
to validate a mining claim based upon a pumice deposit, 
and that neither past production nor present production 
without a showing that the production is marketed at a 
profit is sufficient to validate such a claim. 


In this case, the evidence is clear that there has never 
been any production of limestone in the past and that none 
is being sold at the present, with or without profit. There- 
fore, it must be concluded that the limestone deposits on the 
claims do not meet the test of discovery necessary to vali- 
date the claims and that claims were properly held to be 
invalid. 

However, even assuming that a prospective demand may 
suffice (see United States v. Black, supra, 96), it is my 
opinion the evidence demonstrates that such a market does 
not exist. One of the contestant’s witnesses, who manufac- 
tures building block from scoria (cinders), testified that he 
would probably use a lower grade of seoria, rather than 
limestone, if his present ample supply of secoria were ex- 
hausted (tr. 57, 58). While the contestee and one of his 
witnesses acknowledged that no limestone was being used 
commercially in the area (Tr. 82, 96), the contestee said he 
hoped to use it in some of his own building, and that it was 
suitable, as structural stone, for public buildings but he 
offered nothing more as to when or in what quantity such 
uses might be forthcoming. 

In such circumstances, the claims have at most only a 
conjectural, not a prospective, value for mining purposes. 


3In an action seeking review of the Department’s decision it 
was held that the Department had “applied a proper measure of the 
proper standard of present and prospective marketability in deter- 
mining the validity of the mineral claims involved. * * *” Everett 
Foster et al. v. Fred A. Seaton, Secretary of the Department of 
Interior, C. A. No. 344-58, United States District Court for the 
District of Columbia (December 1, 1958). 
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Mining claims located for minerals of widespread occur- 
rence which have only a conjectural value are invalid. 
United States v. Black (supra). 

Therefore, pursuant to the authority delegated to the 
Solicitor by the Secretary of the Interior (sec. 23, Order 
No. 2509, as revised; 17 F. R. 6794), the decision of the 
Director of the Bureau of Land Management is affirmed. 


(Sgd) Epmunp T. Fritz 
Deputy Solicitor. 
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